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GLANVILL REVISED. 


HEN I was editing for the Selden Society some precedents 
for proceedings in manorial courts I had occasion to re- 
mark that one of the manuscripts that I had been using — it lies 
in the library of our English Cambridge, and is there known as 
Mm. 1. 27 — contained “a revised, expanded, and modernized edi- 
tion” of Glanvill’s treatise on the laws of England.! This remark 
brought to me from the American Cambridge a very kind note sug- 
gesting that more should be said of this revised Glanvill, and the 
editors of the HARVARD Law Review have been good enough to 
permit me to say a few words about it in these pages. I hope that 
the circulation of their excellent magazine will not suffer thereby. 
Almost the whole of the manuscript book in question seems to 
me to have been written by one man, though at many different 
times. It opens with a table of contents. Upon this follows a 
Registrum Brevium which I should ascribe to Edward I.’s reign 
(1272-1307), and not to the latest years of that reign. Then at 
the beginning of a new quire begins the revised Glanvill. This, 
as I shall remark below, gradually degenerates into a mere series 
of writs. Then we reach “ Explicit summa que vocatur Glaunvile.” 
A few more writs follow, with some notes and the articles of the 
eyre. Then the correspondence which took place between 
Henry III. and de Montfort on the eve of the battle of Lewes; 
then a short account of that battle (14 May, 1264). Then the 


1 The Court Baron, Selden Soc., p. 6. 
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king’s writ to the mayor and bailiffs of York announcing that peace 
had been made. Then the following: “ And in order that you may 
know of the events of the battle fought at Evesham between 
Worcester and Oxford on Tuesday the nones of August in the 
49th year of King Henry, son of King John, between the lord 
Edward son of the King of England and the lord Gilbert of 
Clare Earl of Gloucester, and Simon of Montfort and his followers, 
who was slain on the same day, as was his son Henry and Hugh 
Despenser. [Here we come to the end of a line and a full stop. 
Then we have the following at the beginning of the next line:] In 
the 49th year of King Henry, son of King John, and the year of 
Our Lord 1265, at Whitsuntide, the following page (subsequens 
pagina) was written in the chapel of S. Edward at Westminster 
and extracted from the chronicles by the hand of Robert Carpenter 
of Hareslade, and he wrote this.” The date is then given by 
reference to various events, ranging from the creation of the world 
downwards. It is the year of grace 1265 ; it is the 33d year since 
King Henry’s first voyage to Gascony ; since his second voyage it 
is twelve years plus the interval between the 1st of August and 
Whitsuntide ; it is twenty years from the beginning of the king’s 
new work at Westminster, and one year since the battle of Lewes. 
Thus we are brought to the foot of a page. At the top of the 
next page (and the structure of the book seems to show that 
nothing has here been lost) we find a precedent for a will, which 
is followed by a few legal notes written in French, and these 
bring us to the well-marked end of one section of the book. 

The statement about Robert Carpenter, minutely accurate 
though it is meant to be, is none the less a very puzzling one. 
In the first place, “he wrote this,” (2c hoc scripsit) is not free from 
ambiguity. Did he trace the very characters that we now see, or 
was he merely the author, the composer or compiler of the text 
that we now read? And then, whatever “wrote” may mean, what 
was it that he wrote? At Whitsuntide in the year 1265, at 
Whitsuntide in the 49th year of Henry III, he cannot have 
written anything about the battle of Evesham, for that battle was 
still in the future. We are told that he wrote “the following 
page,” but the following page contains a precedent for a will, and 
contains nothing that could have been “extracted” from any 
“chronicles.” TI have not solved the difficulty. 

Was the man who wrote this manuscript the man who revised 
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and tampered with Glanvill’s text? This also is a question that 
I cannot answer. On the one hand, what. he gives us is not 
always free from mistakes of that stupid kind which we should 
naturally attribute rather to a paid copyist than to a man who 
was putting thought into his work. On the other hand, both in 
the Glanvill and in the other matters contained in this volume 
there are frequent allusions to one particular part of England, 
namely, the Isle of Wight and the neighborhood of Southampton 
and Portsmouth. Thus in Glanvill’s famous passage about the 
privileged towns, which describes how by becoming a citizen of one 
of them a villain will become free, — a passage to which Dr. Gross 
has lately invited our careful attention,|— the name of Southamp- 
ton has been introduced ; and when the writer wants an example of 
a writ addressed to a feudal court, he supposes the court to be that 
held by the guardian of the heir of Baldwin de Redvers, Earl of 
Devon and lord of the Isle of Wight. Allusions to Baldwin and 
his family (the family de L’Isle, de Insula, that is, of the Isle of 
Wight) are not uncommon. But this question, whether Carpenter 
was the man who revised Glanvill’s text, or whether he merely 
copied a text which had already been revised by some one else, is a 
question which we cannot answer until all the MSS. which profess 
to give Glanvill’s treatise have been examined. In the mean time 
I will indulge in no speculations, but will simply describe what is 
found in the Cambridge manuscript. 

A few words about the date of this revised version may how- 
ever be premised. As it stands it cannot have been written before 
1215, for it alludes to Magna Charta; before 1236, for it alludes 
to the Statute of Merton; before 1237, for it alludes to the Statute 
or ordinance of that year which fixed a period of limitation for 
divers writs.2 Further, it alludes to the minority of Baldwin de 
L’'Isle. ‘This allusion may be ambiguous, for unless I have erred, 
there were two periods in Henry III.’s reign during which a 
Baldwin heir to the Earldom of Devon was an infant in ward to 
the king. The first of these occurred at the beginning of the 
reign.? The second opened in 1245, and must have endured until 
1256 or thereabouts.* But our “ Glanvill” also alludes to Isabella, 


1 Gross, Gild Merchant, i. 102. 

2 Harvard Law Review, iii. 102. 

8 Annales Monastici, i. 113; Courthope, Historic Peerage, 158. 

# Annales Monastici, i. 99, ii. 99; Excerpts from the Fine Rolls, i. 431. 


i 
q 
i 
q 


4 HARVARD LAW REVIEW. 


Countess of Devon; and this seems to bring down its date to 
1262, for in that year the last of these Baldwins died, and the in- 
heritance passed to Isabella, who had married William de Forz, 
Count of Aumale.! Then at the very end of the work we find a 
writ in which King Henry calls himself Duke of Aquitaine, but 
does not call himself Duke of Normandy or Count of Anjou. This 
writ must have been issued between Henry’s resignation of the 
Norman duchy in 1259 and his death in 1272. Also it is a writ 
founded either upon one of the Provisions of Westminster (1259) 
or upon a clause in the Statute of Marlborough (1267) which re- 
enacted that provision; I think that it is founded upon the 
former. On the other hand, unless this be a trace of the Statute 
of Marlborough, I see no other trace of that comprehensive Statute. 
I see no mention of Edward I., and no allusion to any of the many 
Statutes of his reign. Almost immediately after the end of the 
Glanvill there come —and there is no transition. from one quire 
to another —articles for an eyre of the 4oth year of Henry III. 
(1265-6), and then we have the passage which tells of Lewes and 
Evesham, and of what Robert Carpenter did in 1265. On the 
whole, I am inclined to suppose that the Glanvill was written 
within a short space on one side or the other of 1265, though it 
contains more writs of trespass than I should have expected to find 
at that date? The man who wrote it—I mean the scribe from 
whose pen we get this manuscript of Glanvill — must have lived 
on into Edward I.’s reign. As already said, he copied a Register 
of that reign, and he copied various Statutes. I think that he 
copied the Circumspecte Agatis, which is ascribed to 1285. The 
Second Statute of Westminster (1285) is in the book, but was 
written by another hand. 

If the revised Glanvill belongs, and I think that in its present 
shape it does belong, to the last years of Henry III, then it is 
somewhat younger than Bracton’s work, and we may be not a 
little surprised that at so late a time some one attempted to 
refurbish the old text-book and bring it “up to date;” for in the 
interval there had been great changes in the law, and many new 
actions had been invented. We cannot say that success crowned 
the endeavor. The reviser seems to have started upon his task 
with the intention of explaining difficulties, correcting statements 


1 Annales Monastici, i. 499; Calendarium Genealogicum, i. 106. 
2 Harvard Law Review, iii. 177. 
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which had become antiquated, and inserting new writs and new 
rules at appropriate places. But ultimately he discovered that 
the work was beyond his powers, or perhaps he grew weary of it. 
He divides his text into “treatises” (tractatus). The following 
scheme will show how his “treatises” correspond to the “ books” 
and “chapters,” which we see in the printed volumes : — 

_ 1. Tractatus de baroniis et placito terre = lib. i, ii, iii, 

2. Tractatus de aduocationibus ecclesiarum = lib. iv. 

3. Tractatus de questione status = lib. v. 

4. Tractatus de dotibus mulierum, unde ipse mulieres nichil percepe- 
runt et cum partem aliquam perceperunt = lib. vi., vii. 

5. Tractatus de querela et fine facto in curia domini Regis et non 
observato = lib. viii. 

6. Tractatus de homagiis faciendis et releuiis recipiendis = lib. ix. 
cap. I-10. 

7. Tractatus de purpresturis = lib. ix. cap. 11-14. 

8. Tractatus de debitis laycorum que solummodo super proprietate 
rei prodita erunt = lib. x. cap. 1-13. 

g. Tractatus de placitis que super possessionibus loquuntur = lib. x. 
cap. 14-18. 

At the end of what is the tenth book of our printed Glanvill, 
he begins a new, a tenth “treatise,” “ De placitis que per recogni- 
tiones terminantur,” and he follows Glanvill down to a point which 
is in the middle of the third chapter of the eleventh book of our 
textus receptus. He has still to deal with part of the eleventh 
book, and then with the three remaining books. For a moment 
we think that he is going to follow Glanvill in his treatment of the 
possessory assizes. These possessory assizes are the subject- 
matter of Glanvill’s thirteenth book. But from this point on- 
wards the work degenerates into a mere Register of Writs, though 
among the writs a few explanatory notes will now and again be 
found. The compiler deals first with the possessory assizes, but 
then gives us writs of all sorts and kinds, many of which have 
been already dealt with in the previous “treatises.” I hear him 
saying to himself, “ After all, it is a hopeless job, this attempt to 
edit the old text-book. Glanvill, or whoever its author may have 
been, was a great man in his day, but his day is over, and we can- 
not bring it back. Let us at all events have a really useful list of 
those writs which are current in our own time.” This, however, 
does not prevent him from writing at the end of his register, 
“ Here endeth the Summa which is called Glanvill.” 
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I shall best be able to convey an idea of his work by giving 
the most remarkable passages which he adds to our ¢extus receptus 
of Glanvill, and some of those passages in which he qualifies or 
corrects that text. But he is always qualifying or correcting it 
about little matters. For example, he glosses some very simple 
words ; thus, “ proceres, id est, barones,” “ equidem, id est, certe,” 
“natiuitate, id est, nauitate.” This last gloss shows that he is 
more familiar with French ‘than with Latin. We see the growth 
of atechnical language when Glanvill’s essoin “de infirmitate 
reseantise,” becomes “de malo lecti,’” and even “mall de lith,” 
which is to be contrasted with “ mall/de venue.” And so he cor- 
rects his author by writing “ defendens, id est, tenens.” Then by 
a marginal note he sometimes stigmatizes a passage as “ Lex 
Antiqua,” or “Jus Antiquum,” and is fond of speaking of what is 
done “moderno tempore.” Sometimes he marks the interpola- 
tions by the word “ Addicio,” or the word “ Extra;” but he is not 
very careful in this matter. He (I am speaking as though the 
scribe of our MS. was also the man who made the changes in 
Glanvill’s text) was not much of a Latinist, and I doubt whether 
he was a great lawyer. At any rate, he succeeds in obscuring 
some matters which are clear enough in our printed book. 

I hope that the passages printed below will speak for themselves 
to any reader who has the ¢extus receptus at hand. A collection of 
variants cannot be lively reading, but it still may be a useful thing. 
I have only noticed the considerable changes, for, as already said, 
the reviser is constantly making minor alterations, some of which 
are called for by the evolution of the various courts, while others 
seem almost gratuitous substitutions of a modern word for one 
which is going out of fashion. For three passages I will ask 
attention. The reviser says twice over that the recognitors of the 
grand assize are not to use in their oath a certain word which is 
used by other jurors. That word he seems to write as amuncient. 
This I take to be a mun cient or a mun scient, and to mean Zo the 
best of my knowledge. Before now in these pages I have drawn 
attention to a similar remark in a Registrum Brevium, — the 


phrase there I took to be @ som scient.1 In the grand assize you 


must swear positively that A or that B has the greater right. 
You must not talk about the best of your knowledge or anything 
of the kind. 


1 Harvard Law Review, iii. 111. 
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In a curious passage about divorce, our writer speaks of divorce 
for blasphemy, and refers to the opinion of one whom he calls aug’ 
mag’. The reference is, I believe, to a passage from Augustine 
(Augustinus Magnus) which is contained in the Decretum Gra- 
tiani. The canonists held “quod contumelia Creatoris soluit ius 
matrimonii.’ 1 Lastly, we have a remarkable statement to the 
effect that of old the goods of bastards who died intestate belonged 
to their lords, but that nowadays they belong to our lord the king 


by the grant of our lord the pope. But without further preface 


I must produce my collection of variants. 


F, W. MAITLAND. 
CAMBRIDGE, ENGLAND, 


Nov., 1891. 


INCIPIT TRACTATUS DE CONSTITUCIONIBUS LEGUM AC 
IURIUM REGNI ANGLIE TEMPORE SECUNDI HENRICI 
REGIS. 


i. 5. Cum quis conqueritur domino Regi vel eius iustic[iariis] 
vel cancellariis? super iniusta detencione de aliquo libero tene- 
mento si fuerit loquela talis ..... 

i. 7. quindecim dierum ad minus, ut liber homo habebit re- 
spectum quindecim dierum et baro tres ebdomadas et comes unum 
mensem.® 

i. 8. At the end comes the following passage which is noted 
in the margin as an “ Addicio” — Item moderno tempore‘ si quis 
summonitus fuerit ad respondendum de terra et implacitatus fuerit 
per breve de recto vel de ingressu vel per breve quod dicitur 
“recipe,” et placitum illud fuerit coram iusticiariis, et primo die 
summonitus non venerit, capietur terra in manu domini Regis, et 
ad comitatum si placitum fuerit et primo die non venerit, ponetur 
per vadium et plegios ad respondendum de defalta et capitali 
placito ad secundum comitatum si placitetur de recto, et si ad 
secundum comitatum non venerit ipse qui implacitatur, capietur 
terra in manu domini Regis, et si per quindecim dies non replegi- 
ata ipsa terra in manu domini Regis fuerit, perdet tenens seisi- 


' 1c. 7, X. 4. 19; see the passage from Augustine in C. 28, qu. 1. 

2 Here and elsewhere a notice of the Chancery as the place where writs are ob- 
tained is interpolated. 

8 I do not remember to have seen this rule elsewhere. 

4 The procedure seems to have been made a little less dilatory than it was. 
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nam. Et replegiari debet tenementum illud de illo per quem in 
manu domini Regis capta fuerit ut de iusticiariis vel comitatu per 
breue domini Regis illis directo. Et sciendum quod postquam 
tenementum aliquod captum fuerit in manu domini Regis non 
potest tenens se essoniare nec defaltam facere nisi perdat tene- 
mentum illud per defaltam. 

i 12, .... vel plegios inueniet, scilicet, secundum antiquum 
statutum aut fidem dabit.! 

i 13. ... . iusticiariis nostris de banco? . . 

i. 18. This is preceded by a classification of essoins in a 
tabular form and the following remark — Nulla mulier debet in 
aliquo placito essoniari de seruicio domini Regis, quia non possunt 
nec debent nec solent esse in seruicio domini Regis in exercitu 
nec in aliis seruiciis regalibus. 

i. 30. Omit— Huiusmodi enim publicus actus ...... primus 
dies similiter adiudicabitur utilis, 

i, 31. .... et in nouis disseisinis, de ultima presentacione et 
in aliis consimilibus®. .. . 

corpus enim capietur vel attachietur de consilio iusticiariorum 
ut festinancius puniatur ille absens rettatus de pace domini Regis 
infrincta propter curie contemptum. 

i. 32. In the margin over against the last sentences describing 
the imprisonment of a defaulting appellor stands — Jus antiquum. 

ii. 3. The count is more elaborate: the demandant traces his 
pedigree step by step. The word “defendens” is glossed by 
“tenens.” The fine for recreancy is 40, not 60 shillings — this, I 
think, is a mistake. The punishment imminebit super campionem 
victum vel super dominum suum si eum sursum caperet. This I 
understand to mean that the punishment for recreancy falls on 
the champion himself unless his hirer raises him from the field. 
By coming to the aid of the craven whom one has hired one 
exposes oneself to the recreancy fine. 

ii. 7. In the famous description of the institution of the grand 
assize read regalis ista constitucio instead of legalis ista institucio : 
—an interesting variant. 

Add at the end of this chapter — Et statim accedat tenens in — 


1 It is enough nowadays that the essoiner should pledge his faith without finding 
a more material pledge. 


2 Here and elsewhere notices of “the Bench” are interpolated. 
® Actions are being classified for the purpose of rules about essoins. 


a 
* 


% 


GLANVILL REVISED. 9 


propria persona sua quia non habebit respectum nisi xv. dies, et 
data fide quod sit tenens et quod in magnam assisam se posuerit, 
et habebit hoc breue sequens. 

ii. 9. Prohibe custodibus terre et heredis Baldewini de Riueris 
Comitis Deuonie .. . 

The writs of peace are treated at greater length. The chapter 
ends thus— Debent autem huiusmodi breuia irrotulari. Nullus 
vero tenens debet habere hec duo breuia “de pace de libero tene- 
mento” et “de seruicio” per interpositam personam, hoc est per 
aliam personam quam per propriam, nisi sit de gracia, vel quia 
languidus, vel remotissimus et pauper.! 

ii, 11. Add at end — Notandum est quod in magna assisa non 
ponantur nisi milites et precipue [corr. precise?] iurare debent 
quod verum dicent, non addito verbo illo quod in aliis recognicioni- 
bus dicitur amuncient a mun scient]. 

ii. 17... . veritatem tacebunt, non addito hoc verbo quod in 
aliis recognicionibus adicitur, scilicet, amuncient. Ad scientiam 
autem .... 

ii. 19. ordinata mot ordinaria.? 

iv. 4. After the writ of right of advowson comes — Aliud breue 
fere simile quod dicitur Quare impedit.2 Then follows a writ De 
ultima presentacione. Then cap. 5. 

iv. 9. The bishop is to distrain the clerk— et si episcopus hoc 
facere noluerit per iudicium curie debet dissaisiari de baronia sua 
et baronia ipsa tenebitur in manu domini Regis. Tandem. . 

.... €0 ipso ecclesiam amittet? Solucio: —Equidem non 
amittet ut inferius monstrabitur. Sin autem... . 

iv. II. ... remanebit assisa? Et non videtur quod ideo 
remanere debeat quia cum ille seisinam ipsius presentacionis 
aliquando habuerit eo quod ultimam presentacionem pater eius 
habuit, ergo quod recte petere possit seisinam patris eius non 
obstante aliquo quod factum sit de iure ipso presentandi. Si vero 
iterum.... 

iv. 13. Rex Priori de C. iudicia domino Papa delegato..... 

v. I. Marginal note—Ad breue de natiuis sic potest obuiari, 


1 If you put yourself on the grand assize, you must go in person for your writ of - 


peace. 

2 This is a better reading of the original text. 

8 The Quare impedit is not one of the oldest actions. 

* The bishops bitterly complained of this procedure, which made their baronies a 
security for the appearance of the clergy. 
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quod si ille qui ad vilenagium trahitur fugerit de terra domini sui 
ante ultimum reditum domini Johannis Regis de Hibernia in 
Angliam a clamore domini petentis petitus liberatur quia breue non 
valet.? 

.... breue de natiuis vicecomiti directum. On this follows a 
writ de natiuo habendo.? 

v. 2. Est autem breue tale quod dicitur breue de pace. [J/nter- 
lined —wuno modo antiquum breve formatum.] After this writ 
another — Aliud breue fere simile precedenti de eodem formatum : 
— the second writ ends with — et dic prefato H. fniliti quod tunc 
sit ibi loquelam suam prosecuturus versus predictum R. si voluerit, 
There is a small difference in form between the new writ and the 
old. 

v. 5. Item si quis natiuus quiete sine aliqua reclamacione domini 
sui per unum annum et diem in aliqua villa priuilegiata ut in 
Suthamptona ut in dominico domini Regis manserit, ita quod in 
eorum comunam, scilicet, gildam tanquam ciuis receptus fuerit, eo 
ipso a vilenagio liberabitur. 

v. 6. Idem est si ex patre libero et matre natiua nisi fuerit patri 
libero desponsata. 

Over the last sentence relating to the partition of the children — 
Jus antiquum.® 

Marginal note — Natiuus potest tenere terram liberam habendo 
respectum erga diuersos dominos et non e contrario quod terra 
libera de natiuo teneatur.* 

vi. 4. The paragraphs about the actions of dower are recast. 
The action for dower unde nihil habet is more rapid than that by 
writ of right. Therefore the widow should not accept any part of 
her dower unless she can get the whole, so that she may be able 
to say “nihil habet.” 

vi. 10. At the end—Si quis heres infra etatem mulierem de- 
sponsat et eam dotat de omnibus terris et tenementis de quibus 
heres est, et de omnibus que acquirere potest, mortuo herede ipso 
infra etatem et antequam seisinam terre sue habuerit, poterit ipsa 
mulier dotem perquirere per legem terre per hoc breue “unde 
nichil habet,” eo quod dominus heredis cepit homagium heredis 


1 This limitation was introduced in 1237; Bracton’s Note Book, pl. 1237. 
2 Glanvill had apparently omitted to give the words of the writ. 

8 It is no longer usual to divide the children between the two lords. 

* Free land may be held dy a villain, but cannot be held ofa villain. 
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infra etatem existentis, et eo quod si implacitaretur de terra he- 
redis infra etatem existentis vocetur ad warantum ipsum here- 
dem [sic]. 

vi. 17. The following passage is marked “ Extra” in the mar- 
gin — Unde si aliquis liber homo qui tenebat de marito dicte 
mulieris sine aliquo herede obierit, et ipse liber homo ipsi mulieri 
in dotem assignatus fuerit, ipsa mulier de terra que fuit dicti liberi 
hominis sine aliquo iuris impedimento liberam habebit disposicio- 
nem ad ipsam cuicunque voluerit dandam inperpetuum, saluo 
seruicio heredis quod ipse liber homo facere consueuit pro dicta 
terra marito dicte mulieris et eius antecessoribus. 

vi. 17... . . non remanebit assignacio dotis ipsius mulieris. 
Respondet autem qui infra etatem est de dote, de ultima presenta- 
cione, et de nova disseisina et de fide, si tamen infra etatem feofa- 
tus fuerit, respondet infra etatem si implacitetur. 

vi. 17... . Sciendum autem quod si in vita alicuius mulieris 
fuerit ab eo uxor eius separata per parentelam vel ob aliquam cor- 
poris sui (id est, uxoris) turpitudinem, scilicet, propter fornica- 
cionem et propter blasfemiam ut dicit aug’ mag’ [Augustinus 
Magnus?] nullam vocem clamandi dotem habere poterit ipsa 
’ mulier, et tamen liberi possunt esse eius heredes et de iure regni 
patri suo vel matri si hereditatem habuerit succedunt iure heredi- 
tario. Set si uxor ipsa fuerit separata ab ipso viro eo quod con- 
traxit matrimonium ante cum aliqua alia muliere per verba de 
presenti dicendo “ Accipio te in uxorem,” “Et ego te in virum,” 
tunc eius pueri non possunt esse legitimi nec de iure regni patri 
suo vel matri succedunt iure hereditario. Notandum itaque quod 
cum quis filius et heres..... 

vi. 18. Omit from Si vero mulier aliqua plus .. . . to the end 
of the book. | 

vii. 1. The passage Si autem plures habuerit filios mulieratos 

. is marked as Jus antiquum. 

vii. 1. The passage Similis vero dubitatio contingit cum quis 
fratri suo postnato .. . . is marked as Lex antiqua. 

vii. I. ...... Consequuturus esset de eadem_ hereditate. 
[Extra] Si quis habeat duos filios et primogenitus filius fecerit felo- 
niam et captus et imprisonatus et pater suus obierit, postnatus 
frater eius nunquam terram ipsius patris optinebit nisi primogenitus 
frater obierit ante patrem. Veruntamen.... . 

vii. 3. Item maritus primogenite filie, scilicet, cum habuerit 
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heredem et non ante, homagium faciet capitali domino de toto 
feodo pro omnibus aliis sororibus suis. Tenentur autem postnate 

. .. . secundum ius regni, homagium tamen secundum quosdam 
tenentur mariti postnatarum filiarum facere heredi primogenite filie 
set non marito suo ut dictum est et etiam racionabile seruicium. 
Preterea sciendum est... . 

. nisi in vita sua. [Extra] Set si maritus ipse in uxore 
sua hereditatem habens [sc] puerum genuerit, ita quod viuus 
natus fuerit, post decessum ipsius mulieris hereditatem illam omni- 
bus diebus vite sue tenebit, siue infans ille mortuus fuerit, siue 
non, et hoc secundum consuetudinem Anglie, Item si quis filiam 
habuerit heredem...... 

vii. 5. ... . racionabilem divisum facere secundum quosdam 
sub hac forma, precipue secundum cuiusdam persone consuetu- 
dinem, ut hii qui socagium tenent et villani, primo dominum suum 
de meliore et principaliore re quam habuerit, recognoscat, deinde 
ecclesiam suam, postea vero alias personas....... secundum 
has leges Anglicanas et secundum alias leges, scilicet, Romanas. 
Mulier etiam sui viri voluntate testamentum facere potest. 

vii. 7. [Rubric] Antiquum breue. De faciendo stare raciona- 
bilem devisum seu legatum alicuius defuncti. 

vii. 8. Si quis autem auctoritate huiusmodi breuis predicti et 
modo moderno tempore vetiti! in curia Regis aliquid contra testa- 
mentum proposuit, scilicet quod testamentum ipsum non fuerit recte 
factum, vel quod res petita non fuerit petita ita ut legata..... 

vii. 10. ... veruntamen racione burgagii tantum vel feodi firme 
non profertur dominus Rex aliis dominis in custodiis, nisi ipsum bur- 
gagium vel ipsa feodi firma debeant servicium militare domino Regi. 

vii. 12. .... infra etatem, id est, infra xv. annos....:. 
maiores, id est, de etate xv. annorum..... 

Quia generaliter dici solet quod putagium hereditatem non 
dimittit. Et istud intelligendum est similiter de putagio matris 
quia filius heres legitimus est licet non fuerit filius viri sui quem 
nupcie demonstrent. 

vii. 13. Heres autem omnis legitimus est, nullus vero bastardus 
legitimus est, vel aliquis qui ex legitimo matrimonio natus non est, 
legitimus esse non potest. 

vii. 14... . et quoniam cognicio illius cause ad forum ecclesi- 


1 The ecclesiastical courts have won a victory since Glanvill’s day. 
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asticum spectat [¢mstead of et quoniam ad curiam meam non spec- 
tat agnoscere de bastardis]. 

vii. 15. A plea of special bastardy may be decided either in the 

ecclesiastical court or before the justices by an assize of twelve 
men. 
vii. 16. . .. succedere debet quia dominus non succedet racioni- 
bus predictis in capitulo de maritagiis.{ Dicendum est, ut dicunt 
quidam, quod illa terra remanebit in custodia dominorum capita- 
lium quousque aliquis heres venerit ad ipsam clamandam. Si ipse 
qui eam dedit similiter bastardus sit et heredem de corpore suo 
non habeat, dicunt quidam quod dominus ipse si heredem non 
habuerit succedet et per hoc breue de eschaeta. [A writ of 
escheat follows.] Si quis autem intestatus decesserit omnia catalla 
sua domini sui [olim, z#ter/ined] intelliguntur esse, et tempore 
moderno domini Regis concessione domini Pape. Si vero plures 
habuerit dominos ..... 

vii. 17. Certain of the clauses as to the lord’s right to hold the 
tenement when there is doubt between two heirs seem to be stig- 
matized as Lex Antiqua. Thus..... ad libitum suum. Lex 
Antiqua. Preterea si mulier aliqua..... 

Sciendum quod si quis conuictus fuerit de felonia et uxorem 
habuerit, ipsa uxor nunquam dotem habebit de terra que fuit viri 
sui de felonia conuicti. 

viii. 1. The indenture of fine is more fully described. There 
are three parts and the king keeps one of them. 

viii. 2. The precedent is that of a fine levied at Westminster on 
the Vigil of S. Andrew in the 13th year of King Henry. 

viii. 3. Et sciendum quod nulla terra potest incyrographari nisi 
data fuerit in perpetuum vel ad terminum vite alicuius. 

viii. 9. Sciendum tamen quod nulla curia recordum habet gen- 
eraliter preter curiam domini Regis. [Extra] Sciendum quod tres 
sunt homines in Anglia qui recordum habent, videlicet, justiciarii, 
coronatores, viredarii, non alii. In aliis autem curiis..... 

ix. 1. Etsciendum quod quando fit homagium domino, dominus 
capiet manus hominis sui similiter clausas sub capa sua vel sub alio 
panno, et homagio facto inuicem se osculabuntur. A 

Item quero utrum dominus possit distringere hominem suum 
veniendi in curiam suam sine precepto domini Regis ad responden- 
dum de seruicio unde dominus suus conqueritur quod ei deforciat 


1 A very doubtful point in the thirteenth century. 
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vel quod aliquid de seruicio suo ei retro sit. Equidem secundum 
quosdam antiquos bene poterit id facere. Secundum alios moder- 
nos non poterit quod ad aliquem effectum veniat, quia homo ille 
non respondebit de alio [corr. libero] tenemento suo nec de hoc 
quod tangitur [corr. tangit] liberum tenementum suum sine pre- 
cepto domini Regis, quia forte incontinenti tale ostendat breue. 
[A writ Precipimus tibi quod non implacites A. de libero tene- 


mento suo] Et ita poterit inter dominum et hominem..... 
ix. 2. ... pro solo vero dominio [wot domino]!.... 
ix. I1. .... Ille autem purpresture que super dominum Regem 


in regia via probate fuerint per xij. patrie, licet in alio casu aliter 
fuerit iudicatum, nichilominus in misericordia domini Regis remane- 
bunt hii qui purpresturas illas fecerint ..... 
. . . » de suo honorabili tenemento [wot contenemento]... . 
... . et non infra assisam fuerit, hoc est siassisam dominus inde 
5 perquirere non poterit, tunc distringetur ut veniat ex beneficio et 
: granto domini Regis in curiam domini sui ad id recitaturum [corr. 
adreciaturum], scilicet, de adresser.2 Itadico.... 

ix. 13. ... tempore H. Reg. tercii aui nostri Reg. H. filii 

'Johannis Regis et per hoc sequens breue. Et sciendum quod 
istud breue in curia domini Regis non potest haberi nisi ipse 
diuise fuerint inter duas villas precipue, vel inter duo feoda et quod 
feoda illa diuersificarentur nomine, verbi gracia, La Scherde, Bil- 
lingeham. Et preterea dicunt quod ad istud sequens breue adap- 
tari poterunt duellum et magna assisa. 

ix. 14. At the end follows a writ directing a perambulation of 
boundaries. 

x. I. .... cum quis itaque de debito quod sibi debetur curie 
domini Regis conquiritur, si placitum ipsum ad curiam domini 
Regis, scilicet, ad comitatum, trahere possit et voluerit, quia illud 
placitare poterit in curiis dominorum suorum, tunc tale breue de 
prima summonicione habebit ... . 

The writ is not a Precipe but a Justicies to the sheriff. Instead 
of a sum of money a charter may be demanded: Eodem modo de 
catall [is], set catallum non oportet poni in breui nec debet, set 
eius precium quia diuersa catalla petuntur aliquando et non parti- 
cule debiti separate, set coniunctim poni non possunt, set narrande 
sunt omnes particule debiti sicut debentur in placito quando breue 
inde placitatur, sic, Monstrat D. quod B. iniuste ei detinet unum 


1 A better reading. The writer takes to his French. 


“a 
=f 


GLANVILL REVISED. 15 


quarterium frumenti de precio trium solidorum, et unam loricam de 
precio dimidie marce etc. Et sciendum quod si precium catallo- 
rum xxx. marcas in breui excesserit, debet petens dare terciam par- 
tem domino Regi per [corr. pro] hoc supradictum breue habendo 
quia breue illud tunc non est de cursu.! 

The case may then be removed from the county court by Pone. 

Si autem quis per consilium et auxilium curie domini Regis tale 
sequens breue de debitis habendis perquirere poterit ut opus suum 
cicius et melius expediatur, tunc habeat tale breue. Then follows 
a Precipe for 40 shillings, quos ei debet et unde queritur quod ipse 
ei iniuste detinet. 

xX. 5. ... . ex sequentibus liquebit. Si vero principalis vel capi- 
talis debitor habeat unde reddere debitum illud et nolit cum possit, 
plegii eius respondeant pro debito, et si voluerint habeant terras et 
redditus debitoris quousque eis satisfactum fuerit de debito quod 
ante pro eo soluerunt, nisi capitalis debitor monstrauerit se inde 
esse quietum versus eosdem plegios. Et si ipse debitor paratus sit 
de debito illo satisfacere, plegii ipsius debitoris non distringantur 
quamdiu ipse capitalis debitor sufficiat ad solucionem debiti, nec 
terra vero nec redditus alicuius seisietur pro debito aliquo quamdiu 
catalla debitoris presencia sufficiunt ad debitum reddendum. Then 
follows a writ of Justicies to compel the principal debtor to acquit 
his sureties. This writ may be removed from the county court to 
the Bench. Some say that it will not be granted for a sum of more 
than 40 shillings except as a favor. Soluto eo quod debetur ab 
ipsis plegiis .... 

Dicunt autem quidam quod creditor ipse suo et legitimorum 
testium iuramento poterit hoc debitum de iure probare versus 
ipsum plegium, nisi plegium ipsum curia ipsa velit ad sacramentum 
leuare,? quod pocius accidit, olim autem ante legem vadiatam in tali 
casu ad duellium perueniebatur. [c. 6] Inuadiatur autem res... . 

x. 6. ... . Si autem in custodia sua deterius fuerit factum infra 
terminum per talliam [#stead of per culpam *] ipsius creditoris 


computabitur ei in debitum ad valenciam deterioracionis .. . . 
x. II. .... preciummihirestituendum. Omit the rest ofc. 11. 
x. I5. ... . sicertum vocauerit warantum in curia quem dicat 


se velle habere ad warantum, tunc dies ei ponendus est in curia, illo 


1 See Harvard Law Review, iii. 112. 
2 I doubt our author understood what Granvill meant by “a sacramento leuare.” 
8 This variant from the received text looks like a mere blunder. 
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tamen emptore retento in prisona, quia hii homines qui rettati sunt 
solum de latrocinio per inditamenta et si imprisonati fuerint per 
legem Anglie, nulla eis facta [corr. facienda] est replegiacio, nec 
etiam de eis qui rettati sunt de morte hominis si imprisonati fuerint, 
sine speciali precepto domini Regis. Si veroaddiemillum..... 

. nisi warantus ille alium warantum vocauerit et cum venerit 
ad quartum warantum erit standum.! 

x. 17. Passage marked Extra — Item si quis captus fuerit cum 
aliqua re furata ipse qui furtum illud fecit non potest defendere se 
per duellium, ita quod dicat quod illam non furatus fuit, set si 
dicat quod res sua propria est bene potest ut dicunt quidam. Item 
si quis captus fuerit pro morte hominis, non potest iudicari de iure 
nisi voluerit se super veredictum visnetorum ponere, et si hoc 
voluerit [stc] seruabit prisonem. Si vero incertum vocauerit quis 
ad warantum.... 

x. 18. ... sed quid si conductor censum suum statuto termino 
non soluerit, nunquid in hoc casu licet locatori ipsum conductorem 
sua auctoritate expellerearelocata? Responsio, licet, si talis inter 
eos fuerit facta conuencio. [Here ends this book.] 

xi. 3. .... extraneus extraneum uxor quoque marito. Here 
begins a new “treatise,” De placitis que per recogniciones termi- 
nantur. It almost at once becomes a mere series of writs. The 
following notes may give a fair idea of its contents. 

1. Novel disseisin; Limitation post primam transfretacionem 
nostram in Britanniam. Variations and notes. 

Et sciendum est quod qui in seisina bona et placabili fuerit per 
unum diem, scilicet, ab aurora diei usque ad crepusculum, vel qui 
in seisina fuerit. ut dictum est per unum diem et unam noctem, et 
inde eiectus fuerit, poterit recuperare per breue noue disseisine 
sinedubio ... . . Differentia est inter feodum et tenementum ; feo- 
dum est quod hereditabiliter tenetur ; tenementum quod ad termi- 
num vite tenetur. . .. . Dicitur autem tenementum, terra, mesua- 
gium, redditus, molendinum, morra, marleria et alia consimilia. 

2. Mort d’Ancestor; Limitation, last return of John from Ire- 
land. Variations and notes. 

3. Utrum. Note. Preterea sciendum est quod predicta commu- 
nia placita ut recognicio de noua disseisina et de morte antecessoris 
non sequuntur coram iusticiariis domini Regis nec coram domino 
Rege, nec ad bancum, set in aliquo certo loco teneantur et capi- 

1 There is reason to believe that this is the true reading. 
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antur ut in suis comitatibus.! Assise autem de ultima presentacione - 
semper capiantur coram iusticiariis de banco et ibi terminentur. __ 

4. Last presentation. 

5. Attaint. Et sciendum quod istud predictum breue nunquam 
a domino Rege vel eius iusticiariis alicui conceditur sine dono, nisi 
de gracia, si sit pauper; et si petens conuictus fuerit, ibit ad priso- 
nam, si vero lucratus fuerit, primi xij. iuratores imprisonantur donec 
ibi finem fecerint. 

6. Redisseisin. 

7. Disseisin ; a special case. 

8. Writs of right—addressed to the guardian of the heir of 
Baldwin, Earl of Devon, also to the bailiff of Abbot of Lyra. 

Et si mesuagium petatur in aliquo burgagio tunc addatur hec | 
clausula nisi redditus et edificium valeant per annum plus quam 
xl, solidos, quos clamat tenere de te in liberum burgagium. 

Et notandum quod seruicium quod est in denariis non debet 
extendere [corr. excedere] xl. solidos et seruicium militare non 
debet esse minus quam medietas feodi unius militis, quia si 
fuerit seruicium minus quam medietas feodi unius militis vel supra 
pro vero tunc non est breue de cursu.? 

9. Recordari facias. De falso iudicio. 

10. Customs and services. 

11. Mesne. 

12. Account against bailiff or steward. 

13. Quod permittat for easements and profits. 

14. Entry. Many forms, including the cuz in vita. The wife 
can be barred by her fine; si vero mulier ipsa coram iusticiariis 
- de banco vel itinerantibus penitus virum suum contradixerit, ciro- 
graphum de maritagio vel hereditate illa nunquam leuetur. 

15. Warantia carte. 

16. Protecting infants against litigation. 

17. Covenant. 

18. Escheat. 

19. Ward. 

20. Breue de occasione. This is Quare eiecit infra terminum. 

21. Appointment of attorney. | 

.22. Writs to bishops and prohibitions to Court Christian. 
Writs for arrest of excommunicates. 


1 Apparently a false interpretation of a famous clause in the Great Charter. 
2 Compare Harvard Law Review, iii. 110. The writer seems to have turned the 
rule inside out. 
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23. Replevin. De homine replegiando. 

24. De rationabili parte. 

25. Cosinage. 

26. Dower ex assensu patris, etc. 

27. Admeasurement of dower. 

28. Admeasurement of pasture. Et sciendum quod homo 
non debet impetrare breue de admensuracione pasture super 
dominum suum. 

29. Appeals of felony. 

30. Trespass. Assault. Assault on plaintiff’s wife. 

31. Trespass by breach of pigeon house, by fishing in plaintiff's 
fishery, by breach of park and taking wild animals. Notandum 
quod qui conuictus fuerit per istam proximo dictam inquisicionem, 
non perdet vitam nec membra, eo quod columbe non sunt penitus 
domestice, nec pisces, nec etiam bestie, sicut boues, equi, vacce 
et huiusmodi talia. 

32. Writ directing that A shall have the king’s peace, and that 
B do find pledges to keep the peace. 

33. Trespass. 

34. Replevin. 

35. Writ of right. How the lord’s court is to be falsified — 
Taliter autem probetur ipsa defalta, et sic abiuret curiam domini 
capitalis. Veniet ipse petens cum balliuo ipsius hundredi ad 
curiam dicti domini capitalis, et feret breue suum in manu sua et 
unum librum si voluerit, et stet super limitem illius curie et iuret 
super librum quod amplius per illud breue quod tenet in manu 
sua in curia illa non placitabit et quia illa curia ei defecit de recto, 
et tunc habebit breue balliuorum ad vicecomitem quod curiam 
illam abiur[auit] et defaltam probauit. 

36. Odium et atia. 

37. Quo iure, 

38. Escheat. 

39. Pone in replevin: Baldwin de L’Isle and William de L’Isle 
concerned. 

40. Geoffrey parson of Serewelle [Shorwell, Isle of Wight], is 
in trouble for having procured the excommunication of Jordan of 
Kingeston who had brought a writ of’ prohibition against him. 
The writ is tested by R. de Turkebi. 


1 Roger Thurkelby, justice of the Bench in the middle part of Henry III.’s reign. 
He died in 1260. 
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- 41. Writ after judgment in a novel disseisin. 

42. Revocation of writ ordering capture of an excommunicate. 

43. Quod permittat habere pasturam for Walter Tho’ the 
rector of the church of Arreton [Isle of Wight] against the Abbot 
of Quarr.? 

44. Trespass. 

45. Novel disseisin. 

46. Entry. 

47. Aiel. 

48. Casus Regis. P. habet duos filios, D. primogenitus est et 
A. postnatus. D. habet filium B. heredem et D. decedit, et P. 
decedit et capitalis dominus ponit in seisinam A. postnatum, et 
B. filius D. perquiret predictum breue de auo.? 

49. Waste. 

50. Habere facias seisinam. 

51. Trespass and imprisonment. 

52. Contra forma feoffamenti. Henry of Clakeston and Alice 
his wife against William de Lacy. Recital — cum consilio fidelium 
nostrorum provideri fecerimus et statui necnon per totum regnum 
nostrum publicari ne qui occasione tenementorum suorum distring- 
antur ad sectam faciendam ad curiam dominorum suorum nisi per 
formam feofamenti sui ad sectam illam teneantur, vel ipsi aut 
eorum antecessores tenementa illa tenentes eam facere consueu- 
erunt ante primam transfretacionem nostram in Britanniam etc.* 
The king is H. dei gracia Rex Anglie, Dominus Hibernie et Dux 
Aquitanie. 

Explicit summa que vocatur Glaunvile. This apparently by 
the same hand but in different ink. Then immediately a writ 
issued by H. King of England, Duke of Normandy etc. to B. de 
Insula, Then a count in an imaginary writ of right from the 
time of Henry III. Then the form of prohibition known as 
Indicavit issued by Henry when no longer Duke of Normandy 
concerning John vicar of Sorewelle, Jordan of Kingeston and 
William de L’Isle. Nota quod nullum tenementum potest inciro- 
graphari in curia domini Regis alicui infra etatem existenti. 


1 In 1266 Walter Tholomei, rector of Arreton, executed a deed of exchange with 
the Abbot of Quarr, Hasley’s Isle of Wight, App. p. cxxxvi. 

2 This is the case of King John and Arthur; P = Henry II.; D = Geoffrey; 
B= Arthur; A =John. See Bracton, f. 267 b, 282, 327 b, where the casus Regis is 
discussed. 

8 See Provisions of Westminster (1259), c. I. 
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Item sciendum quod si quis perdiderit loquelam per paralisim 
et impotens sui fuerit, dominus Rex ponet custodem ad ipsum 
custodiendum et bona sua et dominus Rex nichil inde capiet. 
Et tribus de causis erit in custodia domini Regis, quia non debet 
esse in tuicione domini capitalis, quia dominus capitalis posset 
forte aliquid alienare de tenemento suo ad exheredacionem heredis. 
Item non debet esse in custodia heredis quia forte heres mallet 
ipsum esse pocius mortuum quam viuum. Item non debet esse in 
tuicione uxoris sue licet uxorem habeat, set in tuicione domini 
Regis, quia si esset, tunc optineret uxor dominium tocius ipsius 
tenementi, set per custodem domini Regis ut domina habebit 
racionabile estouerium suum. Et ita se habet lex Anglie siue 
tenuerit de domino Rege, siue non. Et si ipse implacitatus fuerit, 
ipse respondet pro eo qui positus fuerit ex parte domini Regis.! 

Si quis uxorem suam occiderit et conuictus inde fuerit, omnia 
bona ipsius conuicti erunt domini Regis, tamen per legem Anglie ipsa 
mulier que occisafuerit partem suam catallorum mobilium habebit.? 

A page and a half of blank parchment. Then Capitula Itineris 
of 40 Henry III. Then other capitula as pleaded by Roger de 
Turkebi. The Assize of Bread and Beer. The correspondence 
between the King and the Barons before the battle of Lewes. 
Account of the battle of Lewes. Statement that the following 
page was written by the hand of Robert Carpenter of Hareslade 
at Whitsuntide 1265. Precedent for a will. A few legal notes 
in French. End of a quire. Ae 

In another part of the MS. (f. 87) there is a curious form of 
prayer apparently intended for the use of litigants... .. “sic 
me presens iudicium fac peragere, ut in tempore probacionis victor 
valeam apparere per Te, Saluator Mundi, qui viuis et regnas Deus 
per omnia secula seculorum. Amen. Pater noster, usque ad 
finem ter in honore Patris et Filii et Spiritus Sancti, et similiter 
eodem modo ter Pater noster in honore Raphaelis Archangeli, et 
similiter eodem modo ter Pater noster in honore Sancti Eze- 
chielis Prophete, ut in placito tuo victor valeas existere, cum 
Aue Maria similiter dicta.” 


1 This is an important note. The king’s right to act as guardian of idiots and 
lunatics can, I believe, be traced to the last years of Henry III. and no further. See 
English Historical Review, vi. 369. 

' 2 This curious note tends to show that at this time our law of husband and wife 
still entertained some notion of acommunity of goods. A man murders his wife and 
is hanged; the wife’s share of movables is not forfeited, but goes to her kinsfolk. 
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SOME DEFINITIONS AND QUESTIONS IN 
JURISPRUDENCE. 


N every branch of knowledge a tolerably accurate terminology 
is not only an aid to progress, but is also a preservative from 
corruption. A loose vocabulary is a fruitful mother of evils. It 
would be difficult to overestimate the harm wrought by the ambi- 
guity of such terms as “the church” in theology, and “humors ” 
in medicine. 

In law, however, the evil of lax definitions, though real, has not 
been without compensation. Men are very ready to accept new 
ideas, provided they bear old names ; and the indefiniteness of many . 
legal terms has been the cover under which improvements have 
been worked insensibly into the law, — improvements which would 
have been made more slowly, if at all, had the terms borne a more 
rigid meaning. If the words “contract,” “consideration,” “tort,” 
“trust” had been defined by Statute four hundred years ago, 
a serious obstacle would have been put in the way of legal 
development. 

As knowledge grows in any department, the classification in that 
department changes ; and with a change in classification is involved 
a change in the meaning of terms.’ So long as the object of know- 
ledge is alive, there can be no final definitions ; and it is the truth 
of this which furnishes so strong an argument against schemes of 
codification. But although it be true that classification must and 
ought to change as the law grows, and an official attempt to fix it 
is pernicious, it by no means follows that it should not be unoff- 
cially investigated. 

If we are moving in the right direction, there is a constant 
possibility of improvement in stating and arranging the law; and 
although we recognize, in all humility, that any statement and 
arrangement will some time be superseded, it is a step for further 
advance to see what has been won from chaos already. 

The analysis of the general conceptions of our law is not a study 
which has much flourished in England or America. There was 
little of it before the time of Bentham and Austin. Austin’s book 


1 x Mill, Logic (9th ed.), 159. 
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was known to but a narrow circle, and had become a bibliographi- 
cal rarity when it was republished by his widow, with additions, in 
1861. It was then considerably in vogue until 1874, when Sir 
Henry Maine dealt it a severe blow in his last two lectures on the 
“Early History of Institutions,” since which time its credit has 
been sensibly shaken. 

Later excellent treatises have been published by Professor Hol- 
land and Sir William Markby, and valuable essays by others, no- 
tably by Sir Frederick Pollock in a collected volume, and by Mr. 
Justice Holmes in the “ American Law Review ;” but aside from 
books intended for practitioners, the writers who in England and 
America have illustrated the jurisprudence of our generation have 
approached the law mainly from the historical side. 

The brilliant results of research into the history of the law, the 
fascinating character of the research itself, and the general accept- 
ance, often in an extravagant form, of the philosophy of evolution, 
have drawn attention to the change and growth of the law, and away 
from the elements of permanence which it contains. It is rather 
the question of how law has become what it is, than the question 
of what it in fact is now, that has attracted the attention of writers. 
It has been the growth of the tree of the law, and not the appear- 
ance of a cross section at the present or any other time that has 
occupied them. 

I by no means regret this, and I fully recognize the fact that 
legal conceptions are constantly changing; yet, to borrow a figure 
from the shop, it seems well at times to take account of stock, and 
to consider where legal studies and investigations have in fact 
brought us, although we believe it is neither possible nor desirable 
to prevent their carrying us farther. 

Besides, as one should remember, though most legal conceptions 
alter, and there may be few which are so based on eternal princi- 
ples that they cannot change while the order of nature continues, 
yet their change is often exceeding slow, and many of them go back 
as far as we have a clear knowledge of human affairs, and show to 
our eyes no signs of decay. 

The analytical study of the general conceptions of the law is not, 
as experience has shown, without its dangers. It may easily result 
in a barren scholasticism. “ Jurisprudence,” as Mr. Dicey says,} 
“is a word which stinks in the nostrils of a practising barrister. A 


1 5 Law Mag. and Rev. (4th series), 382. 
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jurist is, they constantly find, a professor whose claim to dogma- 
tize on law in general lies in the fact that he has made himself 
master of no one legal system in particular, whilst his boasted 
science consists in the enunciation of platitudes which, if they 
ought, as he insists, to be law everywhere, cannot in fact be shown 
to be law anywhere.” But, as Mr. Dicey in the same article goes 
on to show, “ prejudice excited by a name which has been monopo- 
lized by pedants or impostors should not blind us to the advantage 
of having clear and not misty ideas on legal subjects.” 

Especially valuable is the negative side of analytic study. On 
the constructive side it may be narrow and unfruitful; but there is 
no better means for the puncture of wind-bags.. Most of us hold 
in our minds a lot of propositions and distinctions, which are in 
fact identical, or absurd, or idle, and which yet we believe or pre- 
tend to ourselves to believe, or impart to others, as true and valu- 
able. If our minds and speech can be cleared from these, it is no 
small gain. 

This is the great merit of Austin. His style is inexpressibly 
wearisome. He himself once expressed a doubt whether his love- 
letters were not written in the fashion of an equity draughtsman ; 
and certainly his treatise is in manner more like the charging part 
of a bill in equity than any other kind of human composition. The 
insolence of his language also—though very likely not of his 
thought — is often offensive, and the theories which he advanced 
have not remained unshaken. But his unwillingness to let others 
juggle with words or to juggle with them himself, or knowingly to 
leave any dark corner of a subject unexplored, have never been 
surpassed, and to many students have made the reading of his 
crabbed book a lesson in intellectual morals. 

I wish in this article to put one or two definitions and proposi- 
tions, rather as suggesting them for consideration, than as posi- 
tively affirming them to be true. 


I. JURISPRUDENCE IS THE SCIENCE WHICH DEALS WITH THE PRIN- 
CIPLES ON WHICH COURTS OUGHT TO DECIDE Cases.) 
Every society or organized body of men must have a judge or 
judges to determine disputes. Sometimes the duties of judge are 
united in the same person with other official duties. The more 


1 It may be urged that this definition is much as if medicine were defined as the 
science which deals with the principles on which physicians ought to diagnose and treat 
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civilized the society becomes, the more do the functions of a judge 
come to be exercised apart from other functions. 

“The law” or “the laws” of a society are the rules in accord- 
ance with which the courts of that society determine cases, and 
which, therefore, are rules by which members of that society are 
to govern themselves ; and the circumstance which distinguishes 
these rules from other rules for conduct, and which makes them 
“the law,” is the fact that the courts do act upon them. It is not 
that they are more likely to be obeyed than other rules. I am 
much more likely to drive over a country bridge at a gait faster © 
than a walk than I am to wear a nose-ring, although the former is 
against the law, while the latter is not. It is not that they relate to 
more important matters. To take Macaulay’s instance, it is against 
the law for an apple-woman to stop up the street with her cart; it 
is not against the law for a miser to allow the benefactor to whom he 
owes his whole success to die in the poor-house. Acts are against 
the law or not against the law in any case because the courts will or 
will not enforce the rules of conduct with which such acts conflict. 

It may be said that “the law” comprises the rules of conduct 
which are authorized or enforced by the State whether through the 
courts of law or not. Thus it is the law that I can shoot a burglar 
who is breaking into my house, or can call upon a policeman for 
aid against a robber. But the limits of this right to self-help and 
to aid from the executive officers of the State are defined by the 
courts ; and the courts, by preventing any one taking action against 
me for the shooting of the burglar or the arrest of the robber, are 
the authorities through which the State ultimately enforces all 
rules of conduct which it does enforce. 

The power, then, of a man to have the aid of the courts in carry- 
"ing out his wishes on any subject constitutes a legal right of that 
man, and the sum of such powers constitutes his legal rights. 


1. I have approached the subject of jurisprudence from the side 
of the courts, and have defined it with reference to them. Austin 
and his followers make the idea of the sovereign the central idea of 
jurisprudence. 


diseases, that it is, so to speak, a clinical definition. If physicians occupied the same 
position towards the laws of nature as judges do towards the law of the land, and had 
received commissions from the Creator as official expounders of those laws; if when 
a board of doctors said that a man had a colic, he éfso facto did have a colic, — then 
the cases would be similar, and the definition of medicine not, I conceive, objectionable. 
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Jurisprudence, according to Austin, is the science of positive law ; 
positive law is the aggregate of positive laws ; and positive laws are 
the sanctioned commands of the sovereign. That there is much 
positive law made by judges he does not deny, but he brings all 
such law within his definition by aid of the proposition that the 
judges, in so making law, are acting as agents of the sovereign. 

But this meaning of the term “jurisprudence” is not the mean- 
ing which it commonly bears. 

That @ positive law is the command of the sovereign will be 
generally acknowledged; but “the law” which is the subject of 
jurisprudence is not, as the term is generally understood, the ag- 
gregate of these commands; it does not comprise all these com- 
‘mands, and it does comprise much besides. 


A. “The law,” which is the subject of jurisprudence, does not com- 
prise all the commands of the sovereign. Nothing is more plainly a 
command of the sovereign than the manual of infantry tactics or 
the regulations for making post-office returns ; and these would be, 
under Austin’s definition, most important parts of the science of 
jurisprudence; yet, as the term is ordinarily understood, they cer- 
tainly do not come within its scope. 

It cannot be said that such commands are local and special, and 
therefore unfit for general jurisprudence. A comparative science 
of infantry tactics is perfectly possible; so is a general science 
which should comprise the general principles involved in all actual 
systems of tactics, — indeed, he would be a bold man who would 
deny that some of the principles of the goose-step and of the 
manual of arms go down to the roots of human nature quite as 
deep as many of the principles in the law of contracts or of torts. 

And if jurisprudence, defined as the science of the commands of 
the sovereign, is to be extended to include judge-made law, it ought 
to be extended to include colonel-made and postmaster-made law, 
and to all general rules made by officers of the sovereign. 

But the manual of tactics is really no part of jurisprudence. 
Jurisprudence includes those commands of the sovereign, the main 
object of which is to define and enforce rights. It does not include 
- those commands, the main object of which is to furnish the 
machinery for effecting other ends; for instance, the building of 
roads, the distribution of letters, the maintenance and drilling of 
an army. To determine the main object of many commands is not 
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always easy; and therefore the precise line of demarcation between 
those commands which fall within the province of jurisprudence, 
and those which do not, may be hard to draw, but practically, 
most cases will give no trouble: the manual of tactics certainly 
falls outside. 


B. “ The law,” which is the subject of jurisprudence, comprises 
much besides the commands of the sovereign. That “the law” is 
made up largely of judge-made law, all agree ; Austin brings judge- 
made law under the commands of the sovereign by his apothegm 
that the judge in making law is acting as a delegate of the sov- 
ereign. The forced character of this rule has always been a 
stumbling-block in the way of his disciples, and Sir Henry Maine 
has shown that in some societies it cannot, by any forcing, be 
brought into accordance with the facts. 


“Tt is founded on a mere artifice of speech, and assumes courts of 
justice to act in a way and from motives of which they are quite un- 
conscious. . . . There have been independent political communities, and 
indeed there would still prove to be some of them, if the world were 
thoroughly searched, in which the sovereign, though possessed of irre- 
sistible power, never dreams of innovation, and believes the persons or 
groups, by whom laws are declared and applied, to be as much part of 
the necessary constitution of society as he is himself. There have again 
been independent political societies in which the sovereign has enjoyed 
irresistible coercive power and has carried innovation to the farthest 
point, but in which every association connected with law would have 
violence done to it if laws were regarded as his commands. . . . Let it 
be understood that it is quite possible to make the theory fit in with such 
cases, but the process is a mere straining of language. It is carried on 
by taking words and propositions altogether out of the sphere of the 
ideas habitually associated with them.” ? 


One decided gain in approaching the law from the side of the © 
courts instead of from that of the sovereign is that the deter- 
mination of the sovereign in a particular society is often a matter 
of extraordinary difficulty, while no such trouble exists in the case 
of courts. 

Another advantage in connecting jurisprudence with the courts 
as its central idea, instead of with the sovereign, is that it then 
corresponds with the learning which is held by a particular class in 
the actual constitution of a community. We do not go to a judge 


1 Maine, Early History of Institutions, 364, 365. 
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or to a lawyer to learn how many inches the recruit’s step should 
be, nor on what blanks a postmaster should make his returns. 
But it zs the function of judges and lawyers, which they more or 
less fulfil, to know the rules by which courts ought to decide cases. 

Closely connected with Austin’s idea of referring jurisprudence 
to sovereignty is his theory that a sovereign has no rights. This, 
like his notion of judge-made law emanating from the sovereign, 
has wrung but a reluctant assent from his followers. 

He reaches his result thus: A person has a legal right when 
another or others are bound or obliged by the law to do or to 
forbear towards or in regard of him. To every legal right there 
are three parties, — “a party bearing the right; a party burdened 
with the relative duty ; and a sovereign government setting the law 
through which the right and the duty are respectively conferred 
and imposed.” A legal right is the creature of law, of a sovereign 
command ; and as a sovereign cannot issue commands to itself, so 
a sovereign can have no rights. 

If, however, we define a right by saying that “a person hasa 
legal right when another or others are compelled by the courts to 
do or to forbear towards or in regard of him,” then the sovereign 
has rights, and the nomenclature of jurisprudence corresponds to 
legal and common parlance. 


2. Jurisprudence, then, is the science which deals with the 
principles on which courts ought to decide cases. The deon- 
tological element has often been excluded from the definition of 
jurisprudence ; it has been declared that jurisprudence is not like 
ethics, the science of what ought to be, but simply the science of 
what is. 


“Jurisprudence is concerned with positive laws, or with laws strictly 
so-called, as considered without regard to their goodness or badness.” } 

“This distinguishes the science in question from the science of legisla- 
tion, which affects to determine the test or standard (together with the 
principles subordinate or consonant to such test) by which positive law 
ought to be made, or to which positive law ought to be adjusted.” ? 


Jurisprudence “is the science of actual, or positive law.” 3 
But this is not the meaning commonly attributed to the word, 
nor does there seem any reason for excluding the element of what 


1 Aust. (4th ed.) 176, 177. 2 2 Aust. (4th ed.) 1107. 
8 Holland (5th ed.), 12. 
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ought to be; for by excluding that element, we exclude the whole 
future of the science, and shut it up to a dry enumeration of past 
achievements. To do so is like confining chemistry to the ele- 
ments and compounds already known, and saying to an inves- 
“gator who is in search of some new combination that he is 
stepping outside the limits of the science. 

Suppose two tribunals of co-ordinate authority in the same 
country have pronounced opposite opinions, and the supreme 
judicial authority may not have spoken. Suppose, for instance, 
that two Circuit Courts of the United States put opposite inter- 
pretations on the same Statute, and the Supreme Court has never 
had the question before it, does not the jurisprudence of the 
United States extend to the consideration of how that question 
ought to be determined ? ; 

Again, a question may not have been decided in the courts of 
a country ; for instance, in Massachusetts the effect of certifying a 
check on the drawer’s liability has never been determined: but 
would not a Massachusetts “jurist” be strictly within his province 
in considering it? Is it the “ practitioner” only who is entitled to 
have an opinion upon it? 

Thus to limit jurisprudence is to take from it its chief interest 
and glory. The supposed immutability of its principles was what 
once gave it its dignity and charm ; to-day it owes them rather to 
its possibilities and prospect of boundless development. 


II. Mucu In THE LAW THAT IS COMMONLY ATTRIBUTED TO 
CUSTOM OUGHT REALLY TO BE ATTRIBUTED TO THE OPIN- 
IONS ‘OF THE JUDGES ON QUESTIONS OF MORALITY. 


It is such a commonplace that (apart from Statutes) custom is 
the source of the law, or, indeed, is the law itself, that this pro- 
position will to many seem paradoxical. 

What, then, are the sources of the law, or, in other words, the 
sources from which courts draw the rules by which they decide 
cases ? 

1. The commands given, through its legislative organs, by the 
State, whose judicial organ the court is.! 

There is in each State a person, or generally a body of persons, 

1 If a State, through its legislative organ, issues a command that it has been for- 
bidden to issue by a person or body which the courts of the State consider as having 


political authority superior to the State, then those commands will be disregarded by 
the courts. This is the case in confederated States. 
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which is the main legislative organ, —a Parliament, Congress, 
Cortes, Assembly. But other persons or bodies are also charged 
with legislative functions (usually of a less weighty character) ; for 
example, the head of the administration of a State has often power 
to issue proclamations or orders ; a city can make ordinances ; the 
courts themselves can regulate procedure; thus the power of the 
Supreme Court of the United States to make rules for the con- 
duct of equity and admiralty causes in the Federal courts is, as 
exercised, a legislative power of great extent and importance. 

It is unnecessary here to consider when Statutes begin to be in 
force, and when they cease to be so. As long as they continue 
they are binding on the judges. 

2. After legislation come precedents. When a legal point has 
once been decided in a case by a court of law in any State, that 
decision is a reason for the point’s being determined in the same 
way by every court of that State which is not of higher authority. 
That such a decision should have a weight apart from its intrinsic 
merits, is almost a necessity in any system of law ; but the degree 
of weight varies very much in different systems, —it is much 
greater, for instance, in the common than in the civil law. 

3. Decisions on the same point by inferior tribunals in the same 
State or by the courts of other States may also have an artificial 
importance beyond their intrinsic excellence. Here, however, the 
range is broader, and sometimes the added value is next to nothing. 
For instance, in a case before the Court of Appeals of New York, 
the fact that the point involved had been ruled one way or another 
by a justice of the peace in a remote country village would be 
of almost infinitesimal importance ; but on the other hand, if a 
point of commercial law had been determined in the same way 
by the courts of all of the United States but one, in which one 
it had never arisen, this unanimity of decision would be well-nigh 
conclusive with the courts of that one State when the question 
should at last come before them. ; 

4. Next come the treatises ; these, again, carry much greater 
authority in some systems of law than in others ; for instance, in 
the civil than in the common law. 

5. The processes of inferential and analogical reasoning by which 
the courts evolve new principles from old cases. These are well 
discussed by Mr. E. R. Thayer in an article on “Judicial Legisla- 
tion” in the last volume of this review. 
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6. That the above-named are sources of the law, no one will dis- 
pute. But they are not all thesources. What is the remaining one? 
The common answer is, Custom. I venture to think that custom, 
as such, has comparatively little influence on the law, and that the 
great additional factor is the opinions of the judges on questions of 
morality. In morality, I may as well say once for all, I include public 
policy ; that is, what ough? to be done for the good of the community. 

How should a judge— how, in fact, does a judge — decide a 
case? First, he sees whether there is any Statute on the subject; | 
if there is, that concludes him. Secondly, he seeks for precedents 
binding him, which, either directly or by necessary reasoning or 
controlling analogy, involve the determination of the case. If he 
finds such, that is the end of the matter. His conscience has been 
called into action only so far as to require him to bring an honest 
and unprejudiced mind to the interpretation of the Statutes and 
precedents; he may think the Statutes and precedents immoral, 
but he has no compunction in following them. Grant intellectual 
honesty to the Devil, and the Devil, going so far’only as we have 


already gone, would make an excellent judge. 


Thirdly. But suppose the judge finds no Statute and no prece- 
dent governing the case, what is he to do? He must decide it 
somehow. Occasionally a question may.come before a court where 
the scales hang perfectly even, where the moral considerations on 
one side exactly balance the moral considerations on the other. 
Again, a question may arise which has no conceivable moral aspect ; 
but such questions are so few that they may be safely neglected. 
The case being then before the judge, and he being of opinion that 
sound morality requires that judgment should be given, say, for the 
plaintiff, does he not, and ought he not, to decide accordingly? 
What can be a justification for deciding against what he thinks 
good morals call for? It is a justification, we have seen, that there 
is a Statute or binding decision the other way. But is there any- 
thing else which is a justification? Is it a justification that a 
custom prevails in the community of doing acts which the judge 
thinks, if there were no such custom, ought to be restrained by the 
law as immoral? Suppose a judge should say: “ Here is a prac- 
tice in support of which there is neither Statute nor precedent ; it 
is a practice which I should restrain as immoral, except for the fact 


_that it zs a practice; but as it is a practice, I shall not restrain it.” 


Ought a judge so to act? Do judges so act? Would not a judge 
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intentionally sacrificing his own ideas of what is right to the popu- 
lar practice be deemed to have failed in his duty? Doubtless what 
is right conduct varies with circumstances. Thus it is a duty not to 
needlessly wound another’s feelings ; but an act may be conven- 
tionally an insult in one country, whereas in another country it may - 
be indifferent or complimentary, and therefore it may be against 
public policy for the courts of the former country to allow the act 
to be committed, while no such view of public policy may obtain in 
the latter. The same act may be moral under some circumstances 
and immoral under others ; but it is the morality or immorality of 
the act, and not the fact that the circumstances are so or otherwise, 
that determines and should determine the judgment of a court. 

A court generally decides in accordance with custom, because a 
community generally thinks its customs right, and a judge shares 
the moral sentiments and prejudices of the community in which he 
lives : the custom and the judge’s ethical creed are usually identi- 
cal; but which of the two is the real source of the law is shown in 
the cases where they differ. Where the custom is one way and the 
judge’s judgment of what is moral is another way, the judge follows 
the latter, and disregards the custom. He would not so disregard 
a precedent, still less a Statute. Judges constantly are following 
Statutes and precedents which they consider pernicious ; but has 
it ever been heard that a judge declared a custom to be without 
precedent in the courts and pernicious, and yet followed it? Onthe 
contrary, judges constantly refuse to follow customs which they deem 
unreasonable, a fortiori customs which they deem immoral ; that is, 
they set their judgment of whether a practice is reasonable and moral 
higher than the mere fact of the practice as a source of law. 

It may be said that although customs, as customs, are not much 
taken up into the law at the present day, they were so formerly. 
Perhaps they were; the subject is worth careful examination. 
Meanwhile it is well to bear some things in mind. 

I. Probably in the early times to trace the descent of law from 
custom is often to reverse the real historical pfocess. 

“A custom [is] a conception posterior to that of Themistes, or judg- 
ments. However strongly we, with our modern associations, may be 
inclined to lay down a Priori that the notion of a custom must precede 
that of a judicial sentence, and that a judgment must affirm a custom or 
punish its breach, it seems quite certain that the historical order of the 
ideas is that in which I have placed them.” ! 


1 Maine, Anc. Law, 5. 
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2. So far as mercantile customs have been adopted into the com- 
mon law, it has been upon the same grounds on which evidence of 
usage in particular trades is to-day admitted; that is, to carry out 
the intention of the parties. In the case of sale on the Stock Ex- 
change, a court allows evidence of the usages of the Exchange to 
be given, not because it cares in the least for those usages as 
usages, but because they are facts relevant in the case to show the 
intention of the parties, and the moral sense of the judges feels 
that justice requires such facts to be taken into account. This 
same reason—the moral sense of the judges that honesty and 
fair dealing require it— explains the taking up of the customs of 
merchants into the law; and accordingly, as we should expect, 
these customs relate to matters of contract. 

3. With a great part of the law the customs of the people have 
obviously had nothing more to do thar have the motions of the 
planets. The enormous mass of the law of pleading and of evi- 
dence has been born and bred within the four walls of a court. 
The community at large, those who make custom, know absolutely 
nothing about it. So with a great part of those legal rules which 
are not plainly of an ethical character. For instance, is the rule in 
Shelley's Case a product of “the common conscience of the peo- 
ple ;” or the rule that “dying without issue” means on an indefinite 
failure of issue ; or is the rule that a parol promise without a consid- 
eration cannot be enforced, a spontaneous evolution of the popular 
mind? When the rules of common law-and chancery differ, which 
are to be considered those “ of which the people have the knowledge 
of the necessity as law”? In New York a contract is, I believe, 
complete when a letter of acceptance is mailed ; in Massachusetts, 
not until it is received. Is the common conscience of the people of 
New York different on this point from the common conscience of the 
people of Massachusetts? Does the fact that A, B, and C, happen 
to be judges instead of D, E, and F change the ideas “of which 
the people have knowledge of the necessity as law”? In truth, the 
theory that custom is the parent of the non-legislative part of the law 
seems to weaken the more one applies it to actual instances.! 


1 So far as the law has been already determined, it seems proper to say that Statutes, 
precedents, and the opinion of judges on questions of morality have been its principal 
sources ; but when we are speaking of questions yet unsettled, it is perhaps more correct 
to say that the sources for their determination are Statutes, precedents, and the principles 
of morality, and to speak of the judges as Mr. Carter does in his admirable address 
on the “ Provinces of the Written and Unwritten Law,” as discoverers only of those 
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The formative elements, then, of the law are mainly legislation 
and the opinion of the judges on matters of ethics and public pol- 
icy ; the effect of the latter is often obscure, and judges themselves 
have a deprecatory habit of minimizing it, and of speaking as if 
their sole function was to construct syllogisms ; but, to say nothing 
of former times, a great part of the law of this century is due to 
the opinions of individual judges on ethical questions. This, as I 
have said, is not obvious on many points, for on many points all 
decent people are agreed ; but where there is room for difference of 
opinion, it becomes plain how much of the law is due to the notions 
of morality and policy held by particular courts. A great part of 
constitutional law comes under this head. Few constitutional ques- 
tions have been decided, because the rules of logic necessitated 
the results reached ; and in many cases the application, in addition, _ 
of the ordinary rules of interpretation would not have enabled the 
courts to come to their conclusions. It is a curious matter of spec- 
ulation how different might have been the development of consti- 
tutional law if Chief-Justice Marshall had been as ardent and 
relentless a republican as he was a federalist. . 

So beyond the realm of constitutional law. The article of Mr. 
Thayer, above referred to, shows very clearly what a hand the no- 
tions of the courts on public policy have had in extending and lim- 
iting the doctrine of Rylands v. Fletcher ; so too as to Lumley v. 
Gye and as to the whole domain of the non-liability of masters for 
the acts of fellow-servants. Again, the allowance of spendthrift 
trusts in Pennsylvania and Massachusetts ; the permission to men 
to give property to their wives, so that on their insolvency their 
creditors may not get it; the preference of domestic to foreign 
creditors ; the refusal to carriers of leave to contract against the 
negligence of their servants, — are all cases, and there are innu- 
merable others, where American courts, unfettered by legislation 
or precedent, have made law in accordance with their views of what 
sound ethics required or permitted. 


principles. The point that I have desired to make in the text is that it is the judges 
who have been mainly the discoverers of these principles, and not “the common con- 
science ” of the people. 

1 I am indebted to Mr. Justice Holmes for the following quotation from a pamphlet 
by Bishop Hoadley in the Bangorian controversy, which shows that gentlemen of the 
short robe have sometimes grasped fundamental legal principles better than many law- 
yers : “ Nay, whoever hath an absolute authority to interpret any written or spoken laws, 
. it is He who is truly the Zaw-Giver to all intents and purposes, and not the person who 
first wrote or spoke them.” 
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III. PARTICULAR, COMPARATIVE, AND GENERAL JURISPRUDENCE. 


1. Particular Jurisprudence. —1 have thus far used “ jurispru- 
dence” as a term applicable to the decisions of the courts of a par- 
ticular country, and have assumed that such an expression as “the 
: jurisprudence of Italy” is correct. And notwithstanding Professor 
Holland’s criticism,! I venture to think it desirable to have an ex- 
pression for the science which teaches how the courts of a particu- 
lar country ought to decide cases. 

Indeed, there seems no objection to the usage which Professor 
Holland mentions as springing up in France of referring to the 
“ jurisprudence” of a particulaytribunal in the sense of “ La ma- 
niére dont un tribunal juge habituellement telle ou telle question.” 
Nor is it necessary that the courts in question should derive their 
authority from any territorial sovereign ; “ecclesiastical jurispru- 
dence” is a correct phrase, and\ we may appropriately speak of 
“masonic jurisprudence,” or of thé “jurisprudence of Knights of 
Pythias,” if such organizations have courts with judicial functions.? 

But although particular jurisprudence may thus be the jurispru- 
dence of a non-political body, it commonly means the jurisprudence 
of a particular political community. 

2. Comparative Jurisprudence is the systematic comparison of 
the rules upon which different tribunals ought to decide cases, for the 
purpose of discovering the elements of resemblance and difference. 

There are two great bodies of law between which such compari- 
son is profitable, — the Roman law, and the English common law. 
There are other systems which are derived from neither the Ro- 
man nor the English; for example, the Egyptian, the Jewish, 
the Greek, the Persian, the Chinese, the Patagonian. Of many of 
them we know little, and what we do know indicates that further 
knowledge will be valuable in explaining and illustrating former 
stages of law, rather than in aiding in its future development ; for 


1 Jurisprudence (5th ed.), 2-5. 

2 Jurisprudence, it is true, is often used in a sense which it is impossible to defend. 
There are certain treatises or handbooks, many of considerable merit, containing those 
facts likely to arise in lawsuits with which the members of certain professions or trades 
are, or ought to be, familiar; such books are often called treatises on jurisprudence. 
Thus, works on “medical jurisprudence” are vade-mecums for lawyers and doctors, 
containing a mass of useful information on poisons, parturition, malingering, etc., but 
are without any scientific unity, or any pretension to be considered “law” at all. Soin 
France they speak of “ veterinary jurisprudence ; ” and there is no reason why, in like 
manner, we should not have “ plumbers’ jurisprudence ” or “ jockeys’ jurisprudence.” 
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in none of them has law ever grown beyond a relatively early 
state. 

But though few fruitful fields for comparative analysis are likely 
to be found outside the limits of the common and Roman law, 
there are plenty of them within those limits. The European coun- 
tries, except England, derive their law from the Roman, and all of 
the United States, except Louisiana, have systems based on the 
common law; yet in all these countries and States the law has 
developed in very varied forms, so that they furnish ample scope 
for the promotion of studies in comparative jurisprudence. 

3. General jurisprudence: what does it mean, and what is its 
value, as distinguished from comparative jurisprudence? It may 
mean one of three things. rst, those general principles which 
are necessary, because founded in immutable human nature. Gen- 
eral jurisprudence, in this sense, is part of anthropology. I am 
certainly not going to deny that there are such principles; but if 
they exist, we know very few of them, and these very elementary, 
entirely insufficient with which to build the slightest legal struc- 
ture. Treatises on general jurisprudence seldom get beyond the 
first chapter without introducing matter which is borrowed from 
one or more special systems, and which is obviously not necessary. 

Second. It may mean the principles upon which all courts, apart 
from their special surroundings, ought to decide cases ; that is, the 
way in which the legal rights and duties of men without Statutes, 
without precedents, without institutions, without a history, without 
clothes, without language, ought to be determined. Such specu- 
lations were at one time much in vogue. But this jurisprudence 
of “forked radishes” is now less esteemed. 

Third. It may mean the principles upon which the courts of all 
countries do in fact decide cases. But whether the law of the Ton- 
gooses agrees with the common and civil law in requiring delivery 
to make a donatio causa mortis valid, and whether the chancellor of 
Dahomey regards conditions in constraint of marriage as im ter- 
rorem only, are matters upon which we have, I believe, no exact 
_ knowledge. The list of legal principles which are actually applied 
in all the nations and tribes of the earth will not probably be long ; 
but the knowledge necessary definitely to form it, if it be deemed 
desirable to form it, can hardly be expected in this generation.! 

John C. Gray. 


1 See a sensible article by Mr. Buckland, “ Difficulties of Abstract Jurisprudence,” 
6. Law Quart. Rev. 436. 
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DONATIO MORTIS CAUSA OF NEGOTIABLE 
PAPER. 


N Rolls v. Pearce,! Vice Chancellor Malins is reported to have 
said: “ The Law seems to be ina very curious state. The 
result of the authorities appears to be that a gift of a bill of ex- 
change, which is by its very nature payable at a future day, may 
be a good donatio mortis causa; but the gift of a cheque is not 
valid unless it is presented for payment or paid before the death 
of the donor. . . . Now, I can really see no reason why, if a bill 
drawn on a goldsmith would be a good donatio mortis causa, a 
cheque should not be so too.” 2 
« These remarks of the learned Vice Chancellor are misleading. 
The fact that the law on questions of donatio mortis causa of 
negotiable instruments is at first sight confusing is due to want 
of discrimination by the courts. When closely scrutinized, it is be- 
lieved that every case, save three, can be reconciled with a very 
simple principle, based, as it seems, on a general rule of law gov- 
erning commercial paper, but never yet as to this class of cases 
fully enunciated, either by a court or text writer. 

The proposition above quoted of the learned Vice Chancellor, 
that a bill of exchange may be the subject of a good Wdonatio mortis 
causa, but that a check may not be, unless it is presénted for pay- 
ment and paid before the death of the donor, is not true. The 
remark, which has gained entrance into many opinions and text 
books, is no doubt a remnant of the old distinction that a check 
payable to bearer was not negotiable ; for the learned judge imme- 
diately after says: “A distinction has, however, been drawn be- 
tween the case of a bill of exchange and that of a cheque payable to 
bearer.”* Indeed, in the very case before him, the Vice Chancel- 
lor supported the gift of a check as a donatio mortis causa, which 
was not presented to the bank before the maker’s death. And in 
Clement v. Cheesman,‘ the gift of two checks of a third person, 
owned by the donor, was supported as a valid donatio mortis causa. 
On the other hand, it has been held that the promissory notes made 


1L.R. 5 Ch. D. 730. 8 L. R. 5 Ch. D. 733. 
2L.R.5 Ch. D. 733\, 4 L. R. 27 Ch. D. 631. 
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or the bills of exchange drawn by the donor himself are not such a 
species of property as is capable of a valid donatio mortis causa 

The grounds upon which the courts, that have refused to enforce 
against his estate the donor’s own promissory note at the instance 
of the donee, have put their decisions, are that such a note is 
simply evidence of the donor’s promise; that it is without consid- 
eration, and therefore cannot be enforced ; and that on grounds of 
public policy such death bed gifts should be restrained, since by 
them all the safeguards of the Statutes of Frauds and Wills might be 
nullified ; and with regard to bills of exchange drawn by the donor, 
it is said that until accepted, they are simply a promise to pay, if — 
the drawee does not. 

In these cases, as well as in the case of the donor giving his 
own check,? there is simply a contractual right against the donor’s 
estate. It is not any part of his property that the donor gives to 
the donee, but simply an obligation against his estate. There is 
{no possession given of any part of that estate, and therefore there 

‘is no delivery, which is an element that is considered essential by 
the consensus of authority. Moreover, the gift, being only of a 
chose in action against the estate, needs the aid of a court to give 
it effect ; and the donee is met at the threshold of litigation against . 
the donor’s estate by the equitable plea of want of consideration. 
If, before the donor’s death, the donee should indorse the note, bill 
or check to a purchaser for value without notice, there can be no 
doubt that the donor’s estate would be liable on it, just as an in- 
dorsee for value can enforce against the maker a promissory note 
given for the accommodation of the payee, and the same would 
probably be true, if a bill or note were so indorsed after the donor’s 
death. Moreover, if the donor indorse the obligation of a third 
person to the donee, his estate would be no more liable on such 
indorsement than it would be on his own bill or note, although the 
gift of such an obligation, even if it be a check, is a perfectly good 
donatio mortis causa.’ Both in law and by the true principle, there- 
fore, governing gifts mortis causa of negotiable instruments, there 
is no distinction between the different kinds of negotiable paper, 
nor, in this regard at least, between such gifts and gifts zwter vivos. 


1 Parish v. Stone, 14 Pick. 198; Raymond. Sellick, 10 Conn. 480; Tate v. Hilbert, 
2 Ves. Jr. 111; 8. C.4 Bro. C. C. 286; Harris v. Clark, 3 Comst. 93. 

2 In re Mead, L. R. 15 Ch. D. 651; Second National Bank v. Williams, 13 Mich. 
282. 

8 Veal v. Veal, 27 Beav. 303; Clement v. Cheesman, L. R..27 Ch. D. 631. 
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The conclusion that the true principle governing these cases is 
that no obligation can be enforced against the estate of the donor, 
and thus, if his name is the only one on the paper, the instru- 
ment is worthless, is strengthened by the fact that it is now settled 
law that the donation of a bill or note or check of a third party 
is perfectly good, even without indorsement, and that the donee 
can reduce to possession his property, which he has thus acquired 
by manual transfer, in the name of the administrator or executor 
of the donor. That the donee can enforce an obligation in the 
name of the legal owner is not, indeed, peculiar to this class of 
cases ; for the real owner of a chose in action can always enforce it 
in the name of the nominal legal owner, as in the case where one 
discounts a note, and by mistake the vendor does not indorse it. 
But these cases conclusively show that the donee gets a perfect 
equitable title by delivery, and that indorsement is almost a useless 
formality in gifts mortzs causa of negotiable paper, since an indorse- 
ment would give no rights against the indorser. In other words, 
these cases show that in this respect also donatio mortis causa does 
not differ at all from that of a gift éwter vivos. 

In short, the principle on which the cases in this branch of the 
law can be reconciled, seems to be that the donee can keep from 
the personal representative whatever assets he has, but he cannot 
diminish the assets that actually come into the hands of the execu- 
tor or administrator. And ‘this result is reached by applying the 
doctrine of want of consideration. 

With regard to checks drawn by the donor there is of course a 
further reason for not allowing their validity against his estate, as 
a check is only an order on a banker, and is therefore revoked by 
the maker’s death; and this is the ground upon which the courts 
have put these cases. 

In those cases where the check is cashed or certified, a bill ac-.° 
cepted or paid, or a note paid, before the donor’s death, of course 
the gift is good ; since then there is no question of suing the repre- 
sentative of the donor in order to obtain possession of a tangi- 
ble gift, or of taking away any assets from the executor, because 
the donee has either the money or the obligation of a third 
person.? 


1 Veal v. Veal, 27 Beav. 303; Duffield v. Elwes, 1 Bligh, N. s. 497; Bates v. Kemp- 
ton, 7 Gray, 382. 
2 Bouts v. Ellis, 17 Beav. 121; affirmed 4 De G. M. & G. 249. 
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If, then, these anomalous death bed gifts are to have any validity 
at all, it would seem to be a sensible rule that one should be allowed 
to give away whatever is capable of manual delivery, but should 
not be allowed to charge his estate with obligations to the detri- 
ment of his heirs or legatees. It is perfectly possible that one 
may be willing to give a stated amount of money or property to 
another, but would never wish to authorize in any way fost mor- 
tem litigation against his estate ; and checks, bills and notes given 
by way of donatio mortis causa are given probably always by lay- 
men, in ignorance of their real effect. 

There are, however, three cases which cannot be reconciled with 
this principle,! and which seemingly are not to be supported. 

The first of these cases came at Trinity Term, 1718, before Sir 
Joseph Jekyll, Master of the Rolls. The nature of the cause is 
not disclosed by the report, which simply states that it came on 
upon the master’s report. The facts were that a testator had on 
his death bed given his wife a purse and a bill on a goldsmith with 
which to buy her mourning. His Honor had no doubt that the 
purse, with its contents, was a good donatio mortis causa; but as 
to the bill of exchange, he “ at first held that the testator’s ordering 
the goldsmith to pay £100 to his wife. was but an authority, and 
determined by the testator’s death.” 2 He however reserved his 
decision until the Hilary Vacation, when he held the bill to be a 
good donatio mortis causa also, on the ground that, being given 
to the wife for mourning, it was like directions for a funeral, 
and should be given effect, if possible, since it operated as an 
appointment. 

It seems, therefore, that the learned judge’s inclinations got the 
better of his law. 

In Ward v. Turner,’ Lord Hardwicke observes with regard to 
the bill of exchange in Lawson v. Lawson, that he “cannot say 
on what it depended. It is a kind of compound gift; so many 
collateral circumstances are taken into it that nothing can be in- 
ferred from it ; but being a draft on his goldsmith, that draft was 
delivered ;” and Lord Loughborough, in Tate v. Hilbert,* says that 
the fact was indorsed on the bill, that the amount of the bill was 
to be applied to the payment of mourning, and that the case was 


1 Lawson v. Lawson, 1 P. Wms. 441; Bromley v. Brunton, L. R. 6 Eq. 275; Rolls 
v. Pearce, L. R. 5 Ch. D. 730. 
2 Lawson v. Lawson, 1 P. Wms. 441, 442. 


8 2 Ves. 431, 441. 4 2 Ves, Jr. 111, 121, 
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rightly decided, “as, taking the whole bill together, it is an ap- 
pointment of the money in the banker’s hands.” The learned 
Lord Chancellor fails to suggest how the fact that the amount 
of the bill was to be used in payment for mourning weeds makes 
any legal difference. If, however, Lord Loughborough’s distinc- 
tion be sound, Lawson v. Lawson confessedly must be supported 
on the ground of appointment, and not on the doctrine of donatio 
mortis causa; and if the distinction be not sound, the case was 
overruled by Lord Loughborough himself in Tate v. Hilbert.} 

In Bromley v. Brunton,? a woman on her death bed gave her 
check upon her bankers for £200 to M. A. Bromley. The check 
was presented to the bankers twice before the maker’s death, and 
payment refused because they doubted the authenticity of the 
donor’s signature. On a bill for the administration of the trusts 
created by the will of the maker, Vice Chancellor Stuart allowed 
the amount of the check to the payee, on the ground that the 
gift was complete, saying: “I conceive that, under these circum- 
stances, no further act was necessary on the part of the donor to 
make the gift complete. The failure, so far as the gift has failed 
through nonpayment to this time, occurred through the default of 
third parties.”® And he distinguishes Tate v. Hilbert, supra 
(erroneously called Tate v. Leithead), on the ground that there 
the check had not been presented. But it is obvious that the 
attempt to procure payment is by no means the same as payment ; 
and a failure in such an attempt leaves the party in the same 
position in which he was before. 

In Rolls v. Pearce,* a man on his death bed drew two checks 
payable to his wife, who got them discounted by a banking firm 
before her husband died. They were presented to the drawees 
for payment after the maker’s death, and payment was refused. 
The widow, having refunded what she had received on them, 
sought reimbursement from the executors. Vice Chancellor 
Malins supported her claim, on the ground that the gift was 
complete, and also on the sanction of a dictum by Lord Lough- 
borough in Tate v. Hilbert,® to the effect that if the donee in 
such a case receives the amount of the check in any way and 
from any source, he can keep it, —an observation which clearly 


1 2 Ves. Jr. 111. 8 L. R. 6 Eq. 277. 
2 L. R. 6 Eq. 275. 4 L. R. 5 Ch. D. 730. 
5 2 Ves. Jr. 111, 118. 
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is not true. Obviously the last indorsee for value and without 
notice could have enforced the checks against the maker’s estate, 
and the case can only be supported on the ground that the widow 
was such an indorsee, which would be impossible, and is wholly 
inconsistent with the reasoning of the opinion. 

Of these two cases before the Vice Chancellors, it is sufficient 
to say that they are not consistent with the prior decision of Lord 
Romilly, Master of the Rolls, in Hewitt v. Kaye,! — which, being 
that of a superior tribunal, ought to have been binding upon the 
learned Vice Chancellors, —nor with the later cases of Jw re 
Beak? and Jz re Mead. * 

Francis R. Jones. 


1L. R. 6 Eq. 198. 27L. R. 13 Eq. 489. 8 L. R. 15 Ch. D. 651. 
* Bromley v. Brunton was decided in 1868, /# re Beak in 1872, and Rolls v. Pearce 
in 1877. 
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THE DECISION OF BRISTOL v. MIDLAND RatILway COMPANY, AND 
THE TRUE NATURE OF A BAILOR’S INTEREST. — We are indebted to R. C. 
McMutrtrie, Esq., for the following criticism on a note in the last issue of 
the Review : — 

“The criticism on Bristol v. Midland (1891), 2 Q. B. 653, seems to 
have overlooked the real ground of the decision. It is true it does seem 
to deci that trover will lie for a conversion before title accrued to the 
plaintiff. The criticism seems to assume that the decision is that one 
can sue for an injury that occurred before he became owner. This is 
apparently impossible ; and the ground on which the case rests and is 
rested has, I think, been overlooked. It lies in the fact that the title of 
the owner had not been divested by the delivery or the so-called conver- 
sion; he might sue the person who delivered or the person who received 
the goods. The title remaining, notwithstanding the wrongful delivery, 
passed by the delivery of the bill of lading, and the bailee could not dis- 
pute the plaintiff's right or his duty to deliver when called on, or set up 
his wrongful conversion as destroying that title. I think this is the real 
ground, because in the case relied on, 2 Best & Sm. 1, Wightman, J., 
admits that if the deeds had been durned before the title passed, the 
devisee could not sue. The wrongful delivery was evidence of conver- 
sion, but left the title unaffected, and did not convert that into a right 
to sue. Any subsequent owner could demand, and the refusal was evi- 
dence of a conversion at that time ; and the bailee could not avoid that 
by showing he had already parted with the possession. This ruling is 
essential to justice ; for the former holder, who might have sued for the 
wrongful sehoary, having given up the bill of lading, had parted with the 
title, and had no interest that was impaired while he held it (he had 
been paid for his debt); while the holder of the title, who had paid for 
the property, could not sue for the act done before he bought, if that had 
put an end to the thing, so that nothing passed by the sale. But he could 
sue for not delivering property he was bound to keep and deliver to the 
holder of the bill of lading. 

“ The essence of the whole thing lies in the distinction between what is 
evidence of conversion, and a conversion that puts an end to ownership 
and converts that into a right of action.” 


> 
\ 
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The justice of this criticism must depend upon the true nature of a 
bailor’s interest. All will agree that the bailor has not possession, but 
that he has a conditional right of possession, — that is, a right of action. 
In the opinion of our distinguished critic, the bailor has, so long as the 
chattel bailed is im rerum natura, something more than this right of 
action, — namely, the title. Here, with all deference, we must take issue. 
We are of Blackstone’s opinion (2 Com. 453) that “ the bailor hath noth- 
ing left in him but the right to a chose in action.” We think any one who 
claims more than this for the bailor will have to exercise all his ingenuity 
to define the additional interest. We may refer for a fuller expression 
of our views to Vol. III. of the Review, pages 314, 342, ”. 1, 343-346." 
An additional test of the accuracy of our position is furnished by the case 
of Jones v. Hodgkins, 61 Me. 480. The defendant was a bailee, with 
instructions to sell in behalf of the owner. -The owner, without notice to 
the bailee, sold the goods himself to the plaintiff. The defendant subse- 
quently, and without knowledge of this sale, sold the goods to another. 
The plaintiff sought to charge the defendant for a conversion. Three 
judges were in favor of the action, because by the sale of the bailor the 
title passed to the plaintiff, and the defendant, however innocent, had in 
fact sold the plantiff’s goods without any authority from him. The ma- 
jority of the court were against the action. The reasoning is not alto- 
gether satisfactory ; but the decision seems clearly right. The bailor’s 
interest was simply a chose in action against the defendant. He hada 
right to have his goods back, unless they were sold before a countermand 
of the instruction to sell ; and in that event he would be entitled to what 
the bailee had received for them. This right, and this right only, passed 
to the plaintiff. As the goods were sold before countermand, the plaintiff 
was not entitled to have the goods, and therefore could not maintain 
trover. 

In Bristol Bank v. Midland Company, the bailee having converted the 
goods, the bailor had at the time of the sale to the plaintiff a choice 
of claims against the defendant. He might sue for the conversion, or 
he might demand his goods, and on refusal bring an action for the breach 
of the contract of bailment. This choice of rights passed by the sale 
to the plaintiff. The plaintiff made the demand and recovered. On 
mga and by the earlier decisions, the plaintiff should have enforced 

is rights in the name of the bailor. But in Franklin v. Neate, 13 M. 
& W. 481, the court, by judicial legislation, made it possible for the 
assignee of a bailor to sue in his own name. 8 


JURISDICTION OF THE FEDERAL COURTS OVER QUESTIONS ARISING UN- 
DER STATE Laws. — The opinion of the Supreme Court in Boyd v. Ne- 
braska, 12 Sup. Ct. Rep. 380, is a warning to the States that they may 
suddenly find that, through incautious legislation on their part, they have 
lost their freedom from vexatious Federal control. Ordinarily the choice 
of its governor is a matter which concerns the State alone. It may 
choose a non-resident Hottentot, if it desires, and the Federal Govern- 
ment cares not a whit. The Constitution of the United States is a con- 
stitution for the United States, and not for each State, except in certain 
limited particulars, Consequently, it does not prescribe rules for the 


* Page 344, line 3, “valid” should be “invalid,” and page 346, line 2, “ vendee,” 
should read “ vendor.” 
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management of their internal affairs by the States. Nevertheless, the 
highest Federal court has just passed upon the qualifications of an aspi- 
rant for the office of governor of Nebraska. 

The case arose upon a provision in the State constitution to the effect 
that the governor should be a citizen of the United States. The re- 

2ondent claimed to be a naturalized citizen of the United States, and to 

.ve been duly elected governor. The Supreme Court of the State de- 
cided against him,’ on the ground that he had never become a citizen. 
Upon writ of error the Supreme Court of the United States decided for 
the respondent, reversing the decision of the State court. Its jurisdiction 
is founded upon the fact that here was a decision of a State court ad- 
verse to a right claimed under the laws of the United States. 

It may be doubted whether the court has not assumed a jurisdiction 
which Congress did not give it, and, indeed, could not give it. The 
right to be governor of a State is not a privilege of a citizen of the 
United States as such, and is essentially outside the sphere of Federal 
concern. Nor is it made a Federal question by a State law requiring 
that the governor shall be a citizen of the United States. The phrase 
“ citizen of the United States,” as used in the State constitution, is merel 
a mode of expression. The State might have imposed the same qualifi- 
cations in other terms, and confessedly there would have been no ques- 
tion for the Federal courts. Surely Federal jurisdiction depends upon 
substance rather than form, and cannot be made to hang upon the phrase 
which the legislature uses. Suppose a State imposes a penalty for sell- 
ing liquor without a license from the United States, and the State court 
has found that the defendant had no such license. Is he entitled to 


_ have his case reviewed by the Federal courts? When a State adopts 


a Federal law, or when it legislates in terms of Federal rights or privi- 
leges or status, it there makes the lawits own. The law is none the 
less a State law because it is expressed in terms of Federal law. It is 
submitted that the decision of the court would have been sounder if it 
had been to the effect that where a question arises under a United States 
law which comes into the case only because brought in by a State law 
founded upon it, there the question does not involve the laws of the 
United States. Mr. Justice Field dissents, upon the ground set forth 
above, and points out that Missouri v. Andriano, 138 U. S. 496, the 
only authority which the majority cite, contained only a dictum on this 
subject. 


EXTENT OF LEGISLATIVE POWER UNDER THE DOCTRINE OF THE GRAN- 
GER Cases. — The Supreme Court of the United States has again 
affirmed the doctrine of the Granger cases. The actual decision? is 
that a law of New York prescribing a maximum rate of charges for 
grain elevators in the city of Buffalo is valid. The case is, indeed, al- 
most an exact repetition of Munn v. [//inois,® and, as in that case, there 
is a strong dissent denying the general right of the Legislature to regu- 
late a purely private business, though “clothed with a public interest.” 

There is only one respect in which the case really adds anything to 
what has gone before, and that is the interpretation which Mr. Justice 
Blatchford, writing the opinion of the court, puts upon the decision of 


* 48 N. W. Rep. 739. 2 Budd v. State of New York, 12 Sup. Ct. Rep. 648. 
8 94 U.S. 113. 
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the case of Chicago etc. R. R. Co. v. Minnesota, 134 U. S. 418. Hesa 
speaking of that case: “‘ That was a very different case from the one under 
the Statute of New York in question here ; for in this instance the rate 
of charges is fixed directly by the Legislature... . What was said in 
the opinion in 134 U. S. as to the question of the reasonableness of the 
rate of charge being one for judicial investigation, had no reference to a 
case where the rates are prescribed directly by the Legislature.” It is 
evident from this language that the learned Justice considers that the 
case of Chicago, etc. R. R. Co. v. Minnesota decided merely that the Leg- 
islature could not authorize a commission to settle finally maximum 
rates for railroad charges which should not be examinable in the 
courts on the point of reasonableness, and that it did not decide 
that the Legislature itself had not the power so to establish rates. With 
all due deference, it is difficult to see how this explanation is arrived at. 
There was certainly in that case an attempt by the Legislature — at 
least that was the interpretation put upon the Statute by the State court, 
and adopted by the Supreme Court—to clothe the commission with 
absolute power finally and conclusively to establish railroad rates. If 
the Legislature itself possessed such power, and cou/d delegate it to a 
commission, it seems difficult to say that it did not do so. And as there 
was no intimation in the decision of the case that anything turned on the 
power to delegate,— which seemed to have been admitted,—the con- 
clusion seems irresistible that the court must have held that the Legisla- 
ture did not itself have this final power over rates which it could 
delegate. And this, without question, was what the minority of the 
court thought the decision to be. This point, however, the court in 
the present case intimates to be still open; for the opinion says: “In 
the cases before us the records do not show that the charges fixed by the 
Statute are unreasonable, or that property has been taken without due 
process of law, or that there has been any denial of the equal protec- 
tion of the laws, even if under any circumstances we could determine that 
the maximum rate fixed by the Legislature was unreasonable,” 

Judge Blatchford also adverts to the fact that in the Minnesota case 
the Act of the Legislature was passed under a constitution “ which pro- 
vided that all corporations, being common carriers, shall be bound to 
carry on ‘equal and reasonable terms.’” It would seem that this cir- 
cumstance was immaterial. In the absence of such constitutional pro- 
vision, it is conceded that the Legislature has power to regulate railroad 
charges, under its general police power. Now, all regulations made in 
the exercise of this legislative power are subject to the restriction that 
they be reasonable and proper for the purpose in view. Courts have 
frequently pronounced such laws invalid upon the sole ground that they 
were unreasonable.’ And there would seem to be no reason why a law 
establishing railroad rates should not be subject to the same test as any 
other police regulation. Indeed, there can hardly be any branch of leg- 
islation which requires such close scrutiny from the courts on the score 
of reasonableness. Of course it is not meant by this that the court is 
to determine upon the validity of such a law according to its own notion 
of what is reasonable. It was determined by the Granger cases that it 
is primarily for the Legislature to say what rates shall be reasonable, 
and the court has no right .nor power to substitute its own opinion for 


1 See TZoledo Co. v. Jacksonville, 66 Ill. 37; Ohio Co. v. Lackey, 78 Il. 55. 
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that of the Legislature. But the court has the right and duty here, as in 
all other cases of police regulations, to examine the determination of the 
Legislature, and to declare it invalid if it goes beyond the limits of 
rationality. When it was held that the Legislature had the power to 
establish reasonable rates for railroad charges, it did not follow that 
it had power to fix any rate it pleased, reasonable or beyond the bounds 
of reason. And the question whether or not the Legislature had ex- 
ceeded its power still remained for the court. It was supposed hereto- 
fore that the Minnesota case had established this very point. | But the 
dictum in Budd v. State of New York, quoted above, at least throws doubt 
upon the subject. 


RECENT CASES. 


AGENCY — NEGLIGENCE OF VICE-PRINCIPAL. — A foreman in charge of laborers 
removing the roof of a railroad company’s building is the vice-principal of the com- 
pany, and not a fellow-servant of the laborers. Sud/ivan v. Hannibal & St. J. Ry. Co. 
17 S. W. Rep. 748 (Mo.). 

BILLS AND NoTEs—Co-MAKER AS SURETY— RATIFICATION OF MATERIAL 
ALTERATION. — Defendant, as surety for one T., signed a note as co-maker, payable 
to plaintiff. Afterwards, without the knowledge of defendant, one M. signed the note 
as an additional surety. Defendant heard subsequently of this alteration in the note, 
and assented to it, but received no new consideration for his assent. Aé/d, in an 
action on the note, that this assent was a valid ratification, and bound him. Owens 
v. Tague et al., 29 N. E. Rep. 784 (Ind.). 

There is very little authority on this point. In favor of the principal case are 13 
Iowa 567 and 21 II. 128 (semd/e); cf. also Brandt on Suretyship, § 384. But it is 
hard to see how the court reconcile this case with their previous language in Henry v. 
Heeb, 114 Ind. 275, where it was said that a forged signature on a note purporting to 
bind one H. as surety, could not be effectually ratified without a new consideration ; 
cf. Daniels on Negot. Inst., §§ 1351, 1352. And on principle the case cannot be sup- 
ported. The alteration in the note by adding a new party, being material, was a real 
and not a personal defence; it made the note void. In default of an implied agency, 
or - an estoppel, none of the original parties could revive his liability without a new 
valid contract. 


BILLs AND NoTES— FAILURE OF CONSIDERATION NOTICE. — Defence of breach 
of warranty is of no avail against indorsee for value of a negotiable note, before due, 
who knew that the consideration for which the note was given was a jack, warranted 
to be a sure foal-getter, but having no knowledge until after transfer that the warranty 
failed. Rublee v. Davis, 51 N. W. Rep. 135 (Neb.). 


BILLs AND NoTES— STATUTE OF LimITATIONS.—S. made a note payable on 
demand to K., or order, dated Oct. 9, 1879. K. indorsed the note to the N. Bank as 
collateral security, and later it was indorsed to the plaintiff with K.’s consent as col- 
lateral for a debt due by K. to the plaintiff. S., the maker, not knowing of the transfer 
of the note by K., paid the note to K. by instalments, beginning in 1885 and ending in 
1889. Plaintiff notified S. that he was the holder of the note, and S. pleaded the 
Statute of Limitations, The plaintiff relied on a payment in November, 1885, which 
K. had turned over to him, to defeat the plea. Aée/d, an acknowledgment to a third 
party is not sufficient to take a debt out of the Statute. Here, as the defendant did 
not suppose that K. was the plaintiff’s agent to receive this payment (as in fact he was 
not), the payment to K. was not an acknowledgment which would take the case out of 
Stamford, S., and B. Banking Co., Ld., v. Smith, 92 L. T. 273 [Ct. 
of App. (Eng. 

This decision seems to be inconsistent with the general English rule on the subject 
as laid down in mr oo on Bills (14th ed.), p. 372. The learned author there refers to 
several cases in which an acknowledgment, or part payment of the debt by the obligor 
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to some party to the paper other than the holder, has been held to take the bill or note 
out of the Statute. In Clark v. Hooper, 10 Bing. 480, Chief Justice Tindal said that 
the effect of part payment to third persons (by reason of obligor’s mistake as to who 
was his creditor), was as much an acknowledgment of the debt as if the debtor had 
written a letter saying that he would pay any one who could prove himself the rightful 
payee. 
CIvIL SERVICE EXAMINATIONS — PROFESSIONAL EXPERTS. — The board of visitin: 

hysicians of a hospital are professional experts, and not employees, and are not, there- 

ore, within the scope of a law requiring the latter to submit to competitive examina- 
tion prior to appointment. Commonwealth v. Fetter, 23 Atl. Rep. 568 (Pa.). 


CONSTITUTIONAL LAW — FOURTEENTH AMENDMENT — COVENANT PREJUDICIAL 
TO CHINESE.— A covenant in a deed not to convey or lease land to a Chinaman is 
void, as contrary to the public og of the Government, in éontravention of its treaty 
with China, and in violation of the Fourteenth Amendment of the Constitution, and is 
not enforceable in equity. Gandolfo v. Hartman, 49 Fed. Rep. 181 (Cal.). 

That such a contract is contrary to the principles of the Constitution and to sound 
_— policy, and that it should not be enforced by a court of equity, may be admitted. 

ut while recognizing the correctness of the decision, we cannot accede to the reason- 
ing of the learned judge. He considers this a violation of the Fourteenth Amendment, 
and says: “ Any result inhibited by the Constitution can no more be accomplished by 
contract of individual citizens than by legislation, and the courts should no more 
enforce the one than the other.” We cannot agree that the Fourteenth Amendment 
was aimed at individuals. See Civil Rights Cases, 109 U. S. 3. Nor do wé'see how 
the treaty with China helps the case. The true reason for the decision, and the one 
that undoubtedly weighed with the court, is that the contract is so opposed to public 
policy that equity should refuse specific performance. 

CONSTITUTIONAL LAW — REPEAL BY SUBSEQUENT STATUTE. — Defendant was 
convicted of murder in the first degree, and sentenced in 1888. In 1891 a law was 
passed providing that executions should take place in the State’s prison. eld, 
that the statute was ex post facto with regard to defendant, as applying a higher degree 
of punishment, and that as the law was intended to apply to all cases of murder, 
past as well as future, it was wholly unconstitutional and void, and the old law was 
still in force. People v. McNulty, 28 Pac. Rep. 816 (Cal.). 

This case is the first one to hold that the old law was not repealed under such cir- 
cumstances. The result reached is desirable, but it may be doubted how far the case 
will be followed. 


CONSTITUTIONAL LAw— INTERSTATE COMMERCE— MUNICIPAL TAX ON TUG- 
Boats. — A city ordinance of Chicago prohibits the employment of tug-boats in the 
river and harbor except when licensed by the city. é/d, that this ordinance is not 
invalid, although the tug-boats are also licensed by the United States for the coasting 
trade, and although they are engaged in towing vessels themselves engaged in inter- 
state commerce. Thecourt say that the tugs are mainly used on the river, within the 
corporate limits of Chicago; that the navigation of the river has been improved by the 
city at its own expense ; and that the license fee should be considered in the light of a 
toll for the use of the river in its improved condition. Harmon v. City of Chicago, 
29 N. E. Rep. 732 (IIl.). 

CoNnSTITUTIONAL LAw— POLICE PowER— MONOPOLIES. — A city ordinance gave 
the plaintiff the exclusive right to remove from the city all such dead animals as should 
not be removed by the owner in person, or by his immediate servant, within twelve 
hours after the death thereof. He/d, a valid exercise of the police power, and the 
defendant will be restrained from removing any such animals. Vat. Fertilizer Co. v. 
Lambert, 48 Fed. Rep. 458 (Cal.). 


CONSTITUTIONAL LAW— UNITED STATES SUPREME COURT FOLLOWING STATE 
DECISIONS — TERRITORY BECOMING A STATE. — When pending an appeal. from a 
Territorial court to the United States Supreme Court upon a question of local law, the 
Territory is admitted as a State, and the State Supreme Court thereof, in another case, 
reaches an opposite conclusion upon the same question, the latter decision will be 
followed by the Supreme Court of the United States. Stutsman County, Dak. v. 
Wallace, 12 Sup. Ct. Rep. 227. 


CoRPORATIONS — CITIZENSHIP OF. — A corporation chartered by the State of Mis- 
souri was afterwards chartered by Arkansas. /e/d, the corporation may still be con- 
sidered as a citizen of Missouri, and when sued by a citizen of Arkansas in the State 
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courts may have the suit removed to the Federal courts. Stephens v. St. Louis & S. F. 
R. Co., 47 Fed. Rep. 530 (Ark.). 

CONTRACTS— PUBLIC POLICY — RESTRAINT OF TRADE. — Certain stenographers, 
being only a small proportion of those engaged in the business in Chicago, formed an 
association to promote uniform rates. The members were allowed to cut prices against 
outsiders, but not among themselves. /é/d, in an action by one member against an- 
other for underbidding him, that the agreement was in restraint of trade and void. 
More v. Bennett, 29 N. E. Rep. 889 (TL). 

The court distinguishes an agreement by the vendor of the good-will of a business 
not to interfere with his viet competition, which is enforceable as being in partial 
restraint of trade only, from all contracts, like the one above, which tend to stifle com- 
petition in general, no matter how limited their actual scope. 

CoRPORATIONS— BANKS — LIABILITY OF DiRECTORS.—The director of a bank 
whose services are gratuitous and whose duty it is to pass upon the transactions of the 
bank, does not owe to the creditors of the bank such care as a reasonable man exer- | 
cises in the conduct of his own business, but is amenable only for fraud or for such 
negligence as amounts to fraud. Sweutzel v. Penn. Bank, 23 Atl. Rep. 405 (Pa.). 

CORPORATIONS — CONSOLIDATION — FOREIGN AND DOMESTIC CORPORATIONS — 
ORGANIZATION TAx. — Laws 1869, c. 917, provide for the consolidation of corpora- 
tions. Laws 1886,c. 431, require the payment of an organization tax from corporations 
incorporated under the laws of New York. The appellant was composed of domestic 
and foreign corporations consolidated under the first-mentioned laws. ¢/d, that this 
was not a new incorporation under the laws of New York which would require the 
payment “s ” ner ion tax. People v. New York C. & St. L. R. Co, 29 N. E. 
Rep. 959 (N. Y.). 

While agreeing that the consolidation of domestic corporations under laws of 1869 
would be a new incorporation, the court relied on the fact that here the consolidation 
was by foreign and domestic corporations. To effect the consolidation, the New York 
Statute alone would not be sufficient; it could be done only by the consent of all 
the States which had chartered the corporations proposing to consolidate. The new 
corporation then, arising from the consolidation, would not have been “ incorporated by 
or under any general or special law of this State,” within laws of 1886, c. 147. 

CRIMINAL LAW— ATTEMPT TO COMMIT FELONY.— In a prosecution for an at- 
tempt to commit larceny, it appeared that the prisoners had put their hands into the 
pockets of certain persons, but there was no evidence that said persons had any prop- 
erty which the prisoners could have stolen. eé/d, it is not necessary, in an indictment 
for an attempt to commit a felony, to prove that the attempt would have succeeded if 
the attempt had not been frustrated ; . ¢., to prove that larceny was possible here. Reg. 
v. Ring, 92 L. T. 296 [Cr. Cas. Res. (Eng.)]. 

This case overrules the former English doctrine as laid down in Reg. v. Collins, 9 
Cox C. C. 497. The rule in Reg. v. Ring is that laid down in the Massachusetts case 
of Com. v. M’Donald, 5 Cush. 365. , 

ELECTRICITY — PRODUCTION OF, A MANUFACTURE.— A company engaged in pro- 
ducing electricity and supplying the same to its customers for lighting purposes is 
exempt from taxation under a New York statute which applies to “ manufacturing cor- 
porations.” People ex rel. Brush Electric Illuminating Co.v. Wemple, Comptroller, 29 
N. E. Rep. 1002 (N. Y.). 

See a dictum in accord in 22 Atl. Rep. 840, where the decision, turning on the con- 
struction of special Pennsylvania Statutes, went the otherway. The same general line 
of argument might eventually lead the courts to say that tapping an electric wire was 
common law larceny. 

EMINENT DoMAIN — DAMAGES. — Where a railroad company, having the power of 
eminent domain, enters upon land without the consent of the landowner, and without 
complying with the law regulating the exercise of such power, and constructs a railroad 
track thereon, 4e/d, that the value of the improvements thus put by the company on the 
land cannot be included in estimating the damage sustained by the landowner, in pro- 
ceedings subsequently instituted under such law by the company in its legal successor, 
having similar power, to condemn the land, or an easement therein, to the company’s 
use; and this, whether the company has been ousted from the former possession or 
not. Jacksonville, T. & K. W. Ry. Co. v. Adams, 10 So. Rep. 465 (Fla.). 

- The principle of this case, which is one of first impression in Florida, is affirmed 
in Mississippi, Michigan, Iowa, Illinois, Minnesota, Wisconsin, Oregon, Pennsylvania, 
and Alabama. The few cases which hold the contrary proceed upon a strict applica- 
tion of the rule of the common law, established when railroads were unknown, that 
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pinnaniton placed upon land by trespassers become part of the realty and cannot be 
remov 

Equity — INJUNCTION — ENTICEMENT FROM SERVICE. — An employer is not en- 
titled to an injunction to restrain striking workmen from inducing others to leave his 
employ, as long as the strikers use no intimidation, and are actuated, not by malice, but 
by a desire of getting higher wages ; nor will the court enjoin the publication of news- 
paper articles encouraging and approving the ends and methods of thestrikers, Rogers 
v. Evarts, 17 N. Y. Supp. 264 (Supr. Ct.). 

Lumley v. Gye, 2 El. & Bl. 216, decided that one who knowingly induces a person to 
break a contract of service is liable to the other party to the contract. The court says 
that such a doctrine is out of kéeping with modern civilization, and that it is a matter 
of grave doubt whether it would be followed in New York. 

Equity — INJUNCTION — POLLUTION OF STREAM. — A riparian owner is entitled 
to an injunction against the daily befouling and discoloration of a stream by the dis- 
charge of dyes from a plush factory, although such discharge is necessary to the con- 
venient and successful use of the factory, and causes no actual damage. Townsend v. 
Bell, 17 N. Y. Supp. 210 (Supr. Ct.). 

The pouring of foreign matter into the stream is distinguished by the court from the 
abstraction of water from it, and is held actionable, like a trespass, without actual damage. 

EvipENCE — PAROL— CONTRACT IN WRITING. —A certificate of deposit issued 
by a bank made no mention of interest ; but there was an oral promise to pay interest, 
and the cashier made a memorandum of the agreement. e/d, this may be read with 
the certificate as evidence of the entire contract. Thomas v. Beal, 48 Fed. Rep. 614 

Mass. ). 

This seems at variance with the rule that parol evidence cannot be introduced to 
vary the terms of a written contract. The certificate itself being the contract, any- 
thing extrinsic would seem to come within the rule. 

EVIDENCE — VIEW OF PREMISES. — In an action for negligence, the court sent the 
jury to view the premises. /Ye/d, the instruction “ that the only purpose of this exami- 
nation is to aid you in determining the issue with the other evidence in the case,” was 
erroneous. The jury should not use their own observation as evidence even if it con- 
vince them of a fact which the testimony fails to prove. Morrison v. Burlington 
C. R. & N. Ry. Co. 51 N. W. Rep. 75 (Iowa). 

Topeka v. Martineau, 42 Kans. 387, expresses the better opinion, to the effect that 
the knowledge acquired by the jury at the view is to be used like any other evidence 


in the case. 

HUSBAND AND WIFE — NATURE OF ALIMONY — RIGHTS OF FORMER CREDITOR 
OF WIFE.— The right against a husband to alimony, granted by the court to a divorced 
wife, cannot be attached by a creditor for a debt contracted by the wife before the 
decree of alimony was issued. Romaine v. Chauncey, 29 N. E. Rep. 827 (N. Y.). 

This point seems not to be covered by any authority. It is decided on the ground 
that a wife’s right against her husband for maintenance and support cannot be attached 
while at marriage relation lasts, and that alimony is, in theory, a continuance of the 
same right. 

MUNICIPAL CORPORATIONS — CouNTY BonDs — EsTOPPEL BY RECITALS. — Bonds 
were issued reciting that the Act under which they had been issued,had been fully com- 
plied with, that the issue was authorized by a majority vote, and that the whole amount 
of the issue did not exceed the limit of indebtedness prescribed by the constitution. 
Held, that, as against a bona fide holder, the county was estopped by the recitals from 
questioning the validity of the bonds, on the ground that the percentage of indebted- 
ness allowed by the Constitution was exceeded. Dixon Co. v. Field, 111 U. S. 83, and 
Lake Co. v. Graham, 130 U. S. 674, distinguished on the ground that in those cases 
enough appeared in the bonds to put a purchaser on inquiry, when he would have 
found that the constitutional limit of indebtedness had been exceeded, while here 
nothing of the kind appeared in the bonds. (Gray, J., dissented.) Board of County 
Com’rs of Chaffee Co. v. Potter, 12 Sup. Ct. Rep. 216. 

See on the same question, though there the purchasers had actual knowledge, Dist. 
Township of Doon, Lyon Co. (fa.) v. Cummins, 12 Sup. Ct. Rep. 220. 

The above decisions carry the doctrine of estoppel by recitals in county bonds some- 
what farther than any prior decisions have done. It seems to be going rather far to 
estop the county from setting up the fact that the constitutional limit of indebtedness 
has been passed, even though the purchaser has been necessarily deceived by the re- 
citals; yet that is the doctrine which now has the approval of the Supreme Court. 

NEGLIGENCE — LICENSE — DANGEROUS PREMISES. — The fact that a private way 
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opening on a public street is paved, and to all appearances a public street, is not an 
invitation to the public to enter. Defendant, the owner of the way, is not liable to 
strangers entering thereon without permission. ichols v. Stevens, 29 N. E. Rep. 1150 
Mass.). 

The doctrine of implied license has been carried to its extreme in Massachusetts. 
This case seems to mark a halt. The court attempts to distinguish Ho/mes v. Drew, 
25 N. E. Rep. 22 (Mass.). 

PERSONAL PROPERTY— RIGHTS OF FINDER — Loss OF LIEN BY JUDGMENT. — 
When the owner of lost property offers a reward for its discovery and return, he/d, 
that the finder is entitled to possession of the property as ounaiay bee payment of the 
reward, and that this lien is not lost because the finder has recovered a judgment, as 
yet unsatisfied, for the amount of the reward. Semd/e, that the same rule holds in 
regard to a pledgee’s lien. Zverman v. Hyman, 29 N. E. Rep. 1140 (Ind.). 

The first point illustrates the spread of a growing, but far from universal, doctrine. 
Massachusetts, Pennsylvania, and three other States agree. On the second point the 
courts follow the trend of what little recent authority there is. But see Story on Bail- 
ment (7th ed.), § 361, contra. ‘taal 

REAL PROPERTY — SERVITUDES — USE OF ELECTRICITY AS A MOTIVE POWER. — 
The use of electricity for propelling street cars does not impose upon the streets a new 
servitude so as to entitle abutting owners to additional compensation, and the grant 
of such privilege is fully within the powers of the city council. Koch v. North Avenue 
Ry. Co., 23 Atl. Rep. 463 (Md.). 

This case is one of first impression, bringing Maryland in line with the recent 
decisions in a number of other States. : 

REAL PROPERTY — DEFECTIVE TITLE— PaRTYy-WALLS. — A contract of sale of 
a city lot stated that the northerly wall of the building on the lot was a party-wall, but 
said nothing about the southerly wall, which was also a party-wall. There was an 
agreement to give title free from incumbrances. é/d, the purchaser was warranted 
in rejecting the title, because the silence of the contract about the southerly wall 
amounted to a representation that it was not a party-wall. O'Neill v. Van Tassell,17 
N. Y. Supp. 824 (Supr. Ct.). 

The court distinguishes the case of Hendricks v. Stark, 37 N. Y. 106, where it was 
held that a purchaser who signed a contract of sale which said nothing about party- 
walls could not reject the title for the reason that the walls were party-walls, party- 
with their reciprocal easements being a benefit rather than a burden. 

REAL PROPERTY— ELEVATED RAILROADS— NATURE OF QUASI-EASEMENTS TO 
Access, LIGHT, AND AIR. — Where the operation of defendant’s railroad has on the 
whole not lessened the value of plaintiff’s land, plaintiff has no action for the dis- 
turbance of his right to light, air, and access from the street considered separately. 
Bohm et al. v. Metropolitan Elevated R. R. Co., 29 N. E. Rep. 802 (N. Y.). 

This case seems to show where the New York court mean to stop, and also illus- 
trates the difference between real easements and the so-called quasi-easements, the 
former of which are, while the latter are not, absolute rights. It is obvious that if A 
has a right of way over B’s premises, and B obstructs that right of way, it is no answer 
to A’s action that B’s obstruction has otherwise benefited A’s land. ith the quasi- 
easements, as in the principal case, it is otherwise. 

RELEASE OF POWER OF APPOINTMENT — RIGHT OF CESTUI TO A CONVEYANCE 
oF TRusT Property. —A father, who was tenant for life under his marriage settle- 
ment, had power to appoint among his children the interest in remainder, and in default 
of appointment the fund was to go to all the children equally, the shares to be vested 
at twenty-one or marriage. There were issue of the marriage, three sons, and then the 
wife died. One of the sons died an infant; the other two attained twenty-one ; but 
one of them died a bachelor and intestate. The father took out administration to the 
last-mentioned son, and executed a deed releasing his power of appointment, and then 
took out a summons calling on the trustee to transfer one moiety of the personal trust- 
estate to him. Hée/d, (1) that the release of the power was valid, and that the father was 
entitled to the son’s reversionary interest as his administrator ; (2) that inasmuch as the 
father’s life interest and the son’s reversion were held by the father in different rights, 
there was no merger, and that so long as the father’s life interest subsisted, to give him 
the legal estate would be merely a substitution of trustees, which the court would not 
decree ; but (3) that on the father’s executing a surrender of his life interest, he was en- 
titled to have a moiety of the fund transfered to him. Decree that on the plaintiff’s 
undertaking to surrender his life interest in one moiety of the personal estate, the 
trustee should convey to him. Jn re Radcliffe-Radcliffe v. Burns [1892], 1 Ch. 227. 
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Smith v. Houblon, 26 Beav. 482, followed ; Cunynghame v. Thurlow, 1 Russ. & My. 
436, #., not followed. 

SALE OF CHATTELS— PoRTION OF A Mass. — Where a certain number of barrels 
are sold out of a greater number of exactly the same kind and quality, with intention 
that title should presently pass, and where the vendee has absolute night at any time 
to take the number contracted for out of the whole, title passes to the vendee, 
though the specific articles are not actually designated or separated from the rest. 
Mackellar v. Pilisbury, 51 N. W. Rep. 222 (Minn.). 

STATUTE OF LIMITATIONS — FRAUD AS A BAR. — The Statute of Limitations does 
not begin to run while plaintiff’s cause of action is concealed, from him by the fraud of 
the defendant. Reynolds v. Hennessy, 23 Atl. Rep. 639 (R. 1.). 

This doctrine, though generally enforced in equity, is not usually enforced at law. 

Soiciror’s L1gN — PaRTITION ACTION. —Where in a partition action the plaintiff 
has changed his solicitor, the old solicitor may be ordered to deliver up papers, come 
to his hands for the purposes of the action, to the new solicitor, to be held by the latter 
subject to the lien of the former, and to be returned when the judge shall direct. This 
is because, although the plaintiff and the defendant are apparently the only parties inter- 
ested, there may be third parties interested as incumbrancers, so that the same reason 
exists for such an order as in an administration action. Boden v. Hensby [1892], 1 Ch. 
1o1 (Eng.). 

a CoMPANIES — Non-DELIVERY OF MESSAGES — MEASURE OF DAm- 
AGES, — Plaintiff, anticipating a heavy decline in the market price of certain corporate 
stock, and desiring to speculate in the same by selling on the exchange before the 
decline began, and thereafter purchasing at a lower figure, delivered to defendant 
company the following message, addressed to his brokers: “Sell 200 Tennessee Coal 
and Iron.” The-message was negligently delayed, and not delivered until eight days 
later, during which time the stock had dropped from $73 to $35 per share. Plaintiff, 
in fact, had no stock to sell, but kept with his brokers securities, on the strength of 
which they would have sold the stock on exchange, and bought again on plaintiff’s 
order. Hé/d, in an action against the telegraph company to recover the difference in 
price between the stock at the time the message should have been delivered, and the 
time it actually was delivered, that the damages were too remote, uncertain, and specu- 
lative, and there could be no recovery therefor. Cahn v. Western Union Tel. Co., 48 
Fed. Rep. 810 (Miss.). ’ 

This decision seems contrary to the weight of authority, since the face of the despatch 
was such as to disclose the nature of the business and the importance of promptitude 
in transmission and delivery. See 55 Penn. St. R. 262; 13 Cal. 422; 98 Mass. 232; 
60 Me. 9; 44.N. Y. 263; 37 Ia. 214; 68 Ga. 299; Thompson on Electricity, § 335 
et seq.; Scott and Yarnagin, § 389 e¢ seg.; Gray on Communication by Telegraph, 
§§ 85,86. W. U. Tel. Co. v. Hall, 124 U. S. 444, is cited as authority for the position 
taken by the court in Cahn’s case; but in W. U. Tel. Co. v. Hail it was not disclosed 
in the record whether, between the time the telegram should have been delivered and 
the time of bringing the action, the price of oil had advanced or receded from the 
price at the date of the intended purchase. 

TorT — NEGLIGENCE — REPRESENTATIONS. — The plaintiffs owned a steam vessel 
which was unloading in a dock which was part of a harbor belonging to the defendants. 
The propeller of the plaintiffs’ vessel became befouled so that it was necessary to dry- 
dock the vessel. The defendants’ harbor-master represented to the captain that he 
could safely beach his ship in a lock connecting with the dock where she was unloading. 
The captain, relying upon this representation, did beach his ship there, and she was 
seriously injured in consequence of an inequality in the bottom of which the harbor- 
master knew, or ought to have known. Apparently the defendants were to receive no 
extra compensation for this use of the lock. The lock had been but rarely used for 
sucha purpose. Hée/d, that the harbor-master’s representation amoutited to something 
more than a mere license, and that he had been guilty of negligence for which the 
defendants were liable. Little v. Port Talbot Co. [1891], A. C. 499 (Eng.). 

Tort — NuISANCE. — The plaintiffs moved for an injunction to restrain the defend- 
ant company from so using its machinery as, by vibration, noise, etc., to injure. the 
plaintiffs’ property. The defendant had used the boundary wall between its premises 
and those of the plaintiff as part of the wall of their engine-house. This wall was 
within twenty feet of the plaintiffs’ building. An engineer reported that by removing 
the power house a short distance the nuisance would be diminished, but that the pro- 

site would be less convenient. The defendant was empowered to work its road 
electricity. The court found that a serious nuisance was caused to the plaintiffs. 
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Held, the defendant was to choose a site, and having chosen this as the most con- 
venient, could not be compelled to remove. Allison v. C. & S. L. Ry. Co., 92 L. T. 
313 (Eng. Ch. Div.) 

he decision seems unsound, inasmuch as the site chosen for the exercise of a trade 
is a convenient one only when it is carried on where no injury results to others from 
it. Tipping v. St. Helen Smelting Co., 11 H. L. Cas, 642; Bamford v. Turnley, 3 B. & 
S. 62 (overruling Hole v. Barlow, 4 C. B. N. Ss. 334). In prosecutions or actions for 
nuisances, the courts will not balance conveniences; but when the right and its viola- 
tion are clear, there can be no excuse urged that would protect the person or corpora: 
tion that causes the injury from all the consequences, civil or criminal. Zhe 
General v. Leeds, 39 L. J. 354; Stockport Waterworks Co. v. Potter,7 H. & N. 167; 
Pinckney v. Ewens, 3 L. T. N.S. 741. 

TRUSTS — PROCEEDS FROM COLLECTION OF Drart.— A bank received a draft for 
collection, with directions to remit the proceeds to a third bank. Collection was made, 
but proceeds were not remitted. After a few days a receiver was appointed for col- 
lecting bank. He/d, he cannot be charged as trustee. Merchants’. & Farmers’ Bank 
v. Austin, 48 Fed. Rep. 25 (Ala.) 

TRUST— STATUTE OF LIMITATIONS— A debt secured by a deed of trust is barr 
by the Statute of Limitations. é/d, that if trustee refuses to exercise his power of 
sale, court would not appoint a substitute trustee, as that would amount to enforcing a 
barred debt. Fadler v. Oneal, 18 S. W. Rep. 479 (Texas). 

The decision seems unsound, as it would allow the trustee to keep the pro , 
since the debtor could not compel a reconveyance, the debt not having been paid. In 
case of a debt secured by a trust, there is no limitation as regards time to the lien of 
the debt short of a presumption of payment from lapse of time. Angell on Limita- 
tions, § 468; 8 Watt, 504. 


A CORRECTION. 


PARTNERSHIP — RIGHTS OF RETIRING PARTNERS. — In commenting on the case of 
Williams v. Farrand, 50 N. W. Rep. 446 (Mich.), which related to the rights of retiring 
rtners, we were in error in supposing that the ca8e was opposed to the present Eng- 
ish law. It is opposed to the doctrine of Labouchere v. Dawson, L. R. 13 Eq. 322, but 
that case had been practically overruled by Pearson v. Pearson, 27 Ch. Div. 145, and 
Vernon v. Hallam, 34 Ch. D. 748. And see Lindley on Partnership, p. 440. It may 
be added that the doctrine of Labouchere v. Dawson has much to recommend it, and 
it was overthrown by only a majority of the court. 


REVIEW. 


A TREATISE ON THE LAW RELATING TO PuBLIC OFFICERS AND SURETIES 
In OrFiciAL Bonps, by Montgomery H. Throop. New York: The J. T. 
Johnson Co., 1892. pp. clxxix and 963. 

This book cannot but prove of great value to the practising lawyer. 
“Tt aims to collect, arrange in a logical and convenient form, apply, and 
comment upon the general ‘rules of law relating to all public officers, from 
the highest to the lowest, and sureties in theit official bonds, as found in 
the adjudications of the courts in England and in this country.” It has 
accomplished its avowed purpose. It contains a thorough and careful 
treatment of the subject, dealing rather with general principles than with 
local law, and has an exhaustive collection of cases. A book such as this, 
which brings into a comparatively small compass and arranges in a Con- 
venient form all the authorities on a certain branch of the law, is a most 
valuable aid to the lawyer. 

Its usefulness is increased by a most admirable arrangement. In addi- 
tion to the Table of Contents, Index, and Table of Cases, it contains a 
carefully prepared Analysis, which will materially help the reader. 

The work of the publishers is admirably done. The book will be found 
to be an attractive as well as a useful addition to the lawyer’s library, 
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